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Current Topics. 
The New Lord of Appeal. 


THE vacancy in the ranks of the Lords of Appeal in Ordinary, 
created by the promotion of Lorp Maueuam to the Woolsack, 
has been promptly filled by the appointment of Mr. Justice 
Porter. In the profession, the selection of so comparatively 
junior a judge for the higher office may have created some 


surprise, there being several senior members of the Court of 


Appeal and the High Court from among whom the choice 
might have been made; but no doubt Sir Samuet Porter, 
as we must continue to call him till he is ennobled, will ably 
discharge the onerous duties that will now fall to him as he 
has done those which fell to him since his appointment to the 
Bench in 1934, and, in particular, the admirable manner in 
which he presided a year or two ago over the committee 
charged with the duty of investigating the circumstances 
attending the leakage of the budget proposals. While at the 
Bar, Sir SAMUEL specialised in commercial and shipping 
law, and with this branch he was still further associated by the 
fact that he was the senior editor of the twelfth and thirteenth 
editions of the late Lord Justice Scrurron’s standard treatise 


’ 


n “Charterparties and Bills of Lading.”’ 


Stare Decisis. 

THE doctrine of stare decisis, by which is meant the rule 
that decisions of long standing should be followed in cases 
involving the same question, is deeply rooted in our legal 
system, and despite the cavils of those who see in it only a 
slavish following by the courts of to-day of principles laid 
down it may be generations ago, when many, if not most, 
things were viewed from a very different angle than that 
from which they are looked at to-day. But notwithstanding 
this objection, there are cogent countervailing reasons in 
favour of the doctrine ; in particular, this, that many people 
have entered into legal relationships on the footing that the 
law laid down in those old cases is correct, and even the 
House of Lords, which may not have given its sanction to a 
particular rule, will not readily depart from it unless it sees 
strong reasons against its continuance. Last week the House 
did see fit in the case of Robinson Brothers (Brewers) Ltd. v. 
Durham Assessment Committee to depart from a decision 
which for the last forty years has been followed in the 


assessment of public-houses. The earlier case was the well- 
known one of Bradford-on-Avon Assessment Committee v. White 
[1898] 2 Q.B. 630, where the Divisional Court held that the 
true test of the annual value of a public-house is the rent 
which an ordinary tenant intending to occupy it as a free 
house would give, not what a brewer in competition with 
other brewers would give for the purpose of converting it into 
a tied house for the exclusive sale of his (the brewer’s) beer, 
thereby increasing the profits of his own house. This decision, 
which, as has been said, has been acted upon ever since it 
was given, has now been disapproved by the House and 
overruled as being both embarrassing and unjust—unjust 
because the unduly low valuations which have been put upon 
many public-houses by virtue of the doctrines laid down in it 
places an unjustifiable burden on the occupiers of other 
hereditaments. The Bradford-on-Avon Case is thus wiped out. 


The Lay Element in Justice. 

Last weck we drew attention to the tribute recently paid 
by SInGLETON, J., to the manner in which juries discharge 
their functions throughout the country. It is of interest to 
observe that Mr. A. H. Lueck, late chief clerk of Bow Street 
Police Court, also attaches great importance to the part 
played by the jury in the administration of justice, and that 
at a recent luncheon given by the Howard League of Penal 
Reform he expressed regret at its gradual disappearance. 
This regret will be shared by many who appreciate the 
constitutional significance of a right of the subject, particularly 
where criminal charges are involved, to be tried by his peers, 
Mr. Lieck dealt also with the subject of lay justices, a matter 
closely associated with the former, in that it concerns the 
administration of the law by those who are not required to 
have legal qualifications. He quoted figures for 1935, the 
latest available, to show that while the justices dealt during 
that year with 728,837 cases for offences punishable summarily 
and 69,364 indictable offences, juries dealt with 8,270 indictable 
offences. Thus, for every one case tried before a jury, ten 
were tried by magistrates. With regard to the administration 
of justice in London, the speaker referred. to the difficult 
task which confronted the Departmental Committee on 
Courts of Summary Jurisdiction in the Metropolitan Area, 
which covers some 700 square areas, and reminded his hearers 
that, although there were metropolitan courts staffed by 
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professional magistrates, there were also lay justices dealing 
with a wide range of cases. He described the courts as in 
the main obsolete and dirty, the cells as perfectly scandalous, 
and thoroughly ill-adapted for their purpose. He recalled 
recommendations of the committee to the effect that, in 
place of the fourteen existing courts staffed by twenty-seven 
magistrates, there should be nine courts, each with three 
court rooms, and three metropolitan magistrates to each 
building, and a bench of lay justices. Mr. Lick is clearly 
of opinion that any needed measure of reorganisation of the 
courts themselves and their equipment should not be accom- 
panied by the diminution of the lay justices and, indeed, 
stated that he was personally a great believer in the lay 
element in the administration of justice. 


Infanticide. 

Tue Infanticide Bill which was read a second time in the 
House of Lords, on Tuesday, follows the general lines of the 
Infanticide Act, 1922, in providing that a woman who wilfully 
causes the death of her child may, in certain circumstances, 
be convicted of infanticide and not murder. The term 
“ newly-born child” in the Act of 1922, has been omitted 
from the Bill and a time limit of one year has been substituted. 
Readers will be familiar with judicial decisions concerning 
the above words which are thought unduly to restrict the scope 
of the statute, but it may be questioned whether the period it 
is proposed to substitute does not go too far in the opposite 
direction. Perhaps the principal concern which will be felt 
in responsible quarters is that some mitigation of the law 
may lead to child murder being viewed by the popular mind 
with less seriousness than the murder of an adult, and ulti- 
mately to an increase in the number of these crimes. Lorp 
Dawson or Penn, who moved the second reading, is clearly 
alive to the dangers inherent in the situation. ‘* In wishing 
to be merciful to these people,” he said, ‘‘ we have to be very 
careful that we do not provide a means of escape for the 
murderer of the unwanted child.” Lorp ATKIN, who 
supported the Bill, stated that the trouble with the law had 
always been not to weaken the protection given to the lives 
of infant children, and urged that it would be a disaster of 
the very worst kind if it should be thought that the taking 
of the life of an infant child was not as serious a form of murder 
as taking the life of anyone else. The dangers are, of course, 
clearly present to the minds of members of their Lordships’ 
house, and it will be generally admitted that the Act of 1922 
does not cover the whole field. Whether the present Bill 
removes the present difficulties without unduly increasing 
the risks alluded to is not, perhaps, so easily determined. 


Rent Restriction: Re-Control. 

THE wide divergence of opinion which continues to exist 
on the subject of rent restriction and which we have 
endeavoured to reflect in these columns is well illustrated by 
the reception accorded by the Standing Committee, which is 
considering the Increase of Rent and Mortgage Interest 
(Restrictions) Bill, of an amendment to the effect that houses 
of a rateable value not exceeding £45 in London and Scotland, 
and £35 elsewhere, should be re-controlled. The cause of 
re-control was not sponsored only by members of one political 
complexion, for in addition to this proposal, certain members 
of another political party had down an amendment to provide 
for the re-control of Class C houses where there was a change 
of tenancy. In this connection, attention was drawn to the 
fact that the housing committee of the Association of 
Municipal Corporations had passed a resolution calling the 
attention of the Minister of Health to the hardship caused 
by excessive rents resulting from decontrol and asking him 
to take action under the Bill to deal with those landlords 
who were taking advantage of the present housing scarcity. 
Reference was made by members of the Government to the 
unfavourable conclusion regarding recontrol which was 
reached by the Rent Restriction Committee presided over by 





Lorp Martey, and although one speaker urged that the 
problem was more acute at the present day than when that 
committee reported in 1931 and pointed out that one member 
of that committee who was present had changed his view 
since then, the AtrroRNEY-GENERAL reiterated the con- 
clusion to which that committee had come with the formidable 
evidence before it of the extent to which rents had risen 
when houses were decontrolled and urged that fresh evidence 
had not been brought forward. -In the result the amendment 
was defeated by twenty-five votes to thirteen. While the 
subject is being dealt with, it may not be out of place to make 
reference to a statement made by the Minister of Health 
in committee a few days earlier on the question of the con- 
tinuance of control. Clause 1 of the Bill provides for the 
continuation of the principal Acts until 24th June, 1942. 
Amendments to prolong the period by substituting a later 
date or the phrase ‘‘ until Parliament otherwise determines ” 
were successfully resisted, but Sir KinesLey Woop stated 
that there was, of course, no intention on the part of the 
Government that rent restriction should end on the date 
named. The prospect of these Acts becoming things of the 
past would thus appear to be as remote as ever. 


Rules and Orders : Local Government. 

ATTENTION should briefly be drawn to the Provisional 
Regulations, dated 25th February, which have been made by 
the Minister of Health under s. 108 of the Local Government 
Act, 1929, for securing the adjustment of grants upon altera- 
tions or combinations of authorities or alterations of 
boundaries taking effect after Ist April, 1937. The subject 
of the rules is an exceedingly complicated one and unsuitable 
for detailed treatment here, but the scope of the rules should 
be indicated. According to a memorandum which has been 
sent to the local authorities concerned, the regulations super- 
sede those of 1932 and 1934, and have been framed after 
consultation with the associations of local authorities. They 
follow in the main the regulations which they supersede. 
Changes have been introduced, however, in connection with 
the method of adjustment, as between altered counties and 
county boroughs, of additional exchequer grants (where 
these are payable) and the method of adjustment, as between 
altered county districts, of what are called the “ adjusting 
amounts.” These latter are the amounts added to or deducted 
from the capitation sums of county districts under s. 94 of 
the Local Government Act, 1929, in respect of their losses 
or gains arising from the operation of that Act. The new 
regulations also provide for a modification in certain circum- 
statices of the method of adjustment of the amounts paid 
to rural district councils in respect of compensation for losses 
of special and parish rates. The regulations, which are 
published by H.M. Stationery Office (price 2d. net), came 
into operation immediately as provisional regulations. They 
do not apply to London. 


The New Valuation Lists. 

Tue Rating and Valuation (Postponement of Valuations) 
Bill, which was recently read a second time in the House of 
Commons, provides for the postponement in England and 
Wales outside London of the third new valuation list under 
the Rating and Valuation Act, 1925, until Ist April, 1941. 
The Bill does not apply to London where the new valuation 
is not due to come into operation until 1941, so that one 
effect of the measure will be to secure what appears to be a 
desirable uniformity in this regard throughout the country. 
In the course of a recent communication sent by the Central 
Valuation Committee to the Minister of Health mention was 
made of the position which had arisen by reason of the pressure 
which it was said had been put upon local authorities in certain 
parts of the country with the object of dissuading them from 
carrying out the duty laid upon them by Parliament in the 
Rating and Valuation Acts, 1925-1937, of making a third 
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valuation list which should be in accord with the provisions 
of those Acts. The committee expressed the opinion that 
while some local authorities would resist that pressure, others 
might succumb to it, and there might thus be created between 
the different localities a greater lack of uniformity in valuation 
than exists at the present time, with the result that the 
intention of Parliament that uniformity in valuation should 
be promoted throughout each rating area, throughout each 
administrative county, and throughout the whole of England 
and Wales might be frustrated. Among the contentions which 
had been brought to the committee’s notice was one to the 
effect that in many areas the supply of houses was still 
insufficient to meet the demand so that the rents obtained 
were higher than would be the case if the relationship between 
supply and demand were normal, and the application of the 
statutory definition of “‘ gross value’ might cause hardship. 
Allusion was also made to other alleged hardships which the 
committee thinks should be investigated pending the 
coming into operation of new valuation lists. Mr. BERNays, 
Parliamentary Secretary, Ministry of Health, emphasised 
the severely practical nature of the measure, and indicated 
that expenditure which had been incurred by certain local 
authorities in the preparation of lists for the time at present 
required and for which, it had been urged, they should be 
recompensed, would not, in the main, be wasted. All, or 
nearly all, would be of value for the purpose of the 1941 
valuation. The Minister of Health expressed his indebtedness 
to the Central Valuation Committee for its work and for the 
attention it had given to the matter. The Bill was read a 
third time last Monday. 


Recent Decisions. 


In Banco de Bilbao v. Rey; Same v. Sancha (p. 254 of 
this issue) the Court of Appeal upheld a decision of 
Lewis, J., which is indicated on p. 467 of our issue of 
12th June, 1937. The facts, which are bound up with 
the civil war in Spain, are too complicated for analysis here, 
but the principle applied was that the court was bound 
to treat the acts of the Government which His Majesty’s 
Government recognised as the de facto Government of the 
area in question as acts incapable of being impugned as 
acts of a usurping government, and that the court was bound 
to treat the acts of a rival government claiming jurisdiction 
over the same area, even if the latter was recognised by 
His Majesty’s Government, as the de jure government of the 
area, as a nullity: see Luther v. Sagor [1921] 3 K.B. 532, 
White, Child and Beney, Ltd. v. Eagle Star and British 
Dominions Insurance Co., 127 L.T. 571, and Bank of Ethiopia 
v. National Bank of Egypt [1937] Ch. 513. 


In Joseph Eva, Ltd. v. Reeves (p. 255 of this issue) 
the Court of Appeal (Sir Witrrip GREENE, M.R., and 
Scorr and MacKinnon, L.JJ.) upheld a decision of GREAVES- 
Lorp, J., who awarded the driver of a police car £3,000 
damages for injuries sustained in a collision between that 
car and the appellants’ van, whose driver had ignored the 
red signal of traffic lights at cross roads. The court intimated 
that the respondent who crossed in response to the green 
light was entitled to assume that traffic along the intersecting 
road would act in obedience to the statutory regulations: 
see Ward v. London County Council (The Times, 15th March). 


In Daniels v. Vaux (The Times, 19th March) Humpureys, J., 
held that the plaintiff was not entitled to recover from the 
defendant damages for personal injuries sustained as a 
result of being run into by a car driven by her son. There 
was a bailment of the car from the defendant to her son, not 
a legal transfer of ownership, and the defendant, being 
within the terms of the Road Traffic Act, 1930, s. 35, had 
committed a breach of statutory duty in allowing the car 
to be used uninsured. The son was dead and any claim 
against him was barred by lapse of time. In the circum- 
stances, it was held that the plaintiff had not directly suffered 





damage from the defendant’s breach of statutory duty and 
could not therefore recover from her. 

In Standamac, Lid. v. Drapers’ Record, Ltd. (The Times, 
19th March), the Court of Appeal (GREER, SLESsER and 
Crauson, L.JJ.) upheld the decision in a libel action tried 
before Swirt, J., and a special jury in which the latter came 
to the conclusion that the words complained of in articles 
headed ‘Selling retail at wholesale prices?” and “ At 
‘Genuine wholesale prices’ ”’ were not defamatory. It was 
intimated that the court could not interfere with the jury’s 
verdict. 

In Hussein (Orse. Blitz) v. Hussein (Mohamed) (The Times, 
22nd March) an undefended suit in which the petitioner 
sought the annulment of a ceremony of marriage on the 
ground that she was induced to be a party thereto through 
fear, duress and terror of the respondent and in which she 
stated that the marriage had never been consummated, 
Hewn Coins, J., granted a decree nisi of nullity. 

In Jones v. Bates (The Times, 22nd March) the Court of 
Appeal (SLEssrr and Scott, L.JJ., Farwe t, J., dissenting) 
ordered a new trial on an appeal from the decision of a county 
court judge who had held that the user by the public of a 
way over the plaintiff's farm had not been ‘as of right” 
within the meaning of s. 1 (1) of the Rights of Way Act, 
1932. S tesser, L.J., intimated that the finding of fact 
was based on no evidence or on an erroneous estimation of 
the evidence and therefore could not be supported in law. 
Scott, L.J., concurred, but Farweti, J., considered that 
the question was one of fact for the county court judge, 
whose decision was not open to review in the Court of Appeal. 

In Rex v. Lonsdale (The Times, 23rd March), the Court 
of Criminal Appeal (CHarLEs, Humpnreys and pu Parca, 
JJ.), refused leave to appeal against a conviction of conspiring 
to steal, in connection with a robbery of jewellery when a 
representative of the jewellers was assaulted and injured. 

In Darlow v. Sparks (p. 256 of this issue) Bennett, J., 
held that War Savings Certificates and National Saving 
Certificates were capable of forming the subject of a donatio 
mortis causa on the ground that for this purpose there was 
no valid distinction between such certificates and a Post 
Office Savings Bank book : see Re Weston [1902] 1 Ch. 680. 

In Dalton and Wife v. Jean Bowles (Knightsbridge), Ltd. 
(The Times, 23rd March), which was heard before ATKINSON, J., 
and a common jury, the plaintiff was awarded £250 damages 
against the manufacturers for injuries received as the result 
of using a preparation called ‘‘ Gaiety Eyelash Grower.” 
The learned judge adverted fo the duty of manufacturers 
to consumers where preparations are sold in sealed packets 
in retail shops: see M’Alister (or Donoghue) v. Stevenson 
[1932] A.C. 562; Grant v. Australian Knitting Mills Lid. 
[1936[ A.C. 85. 

In Haile Selassie v. Cable and Wireless, Ltd. (The Times, 
24th March), Bennett, J., stayed proceedings where the 
plaintiff, who was recognised by His Majesty’s Government 
as the de jure Emperor of Ethiopia, claimed moneys admittedly 
due under a contract relating to the transmission of wireless 
messages from Addis Ababa and Great Britain on the 
defendants proving that a claim was also made on behalf 
of the King of Italy, the Italian Government being recognised 
by His Majesty’s Government as the government de facto 
of virtually the whole of Ethiopia. 

In Philadelphia National Bank v. Price (The Times, 
24th March) the Court of Appeal (Sir Witrrip GREENE, 
M.R., and Scorr and MacKinnon, L.JJ.) upheld a decision 
of Porter, J., 81 Sot. J. 686, to the effect that losses 
sustained by the plaintiffs as the result of frauds perpetuated 
by a New York coal merchant and a company of which he 
was president and sole shareholder were separate events 
under a policy of insurance against fraud which provided 
that the insurance was only to pay claims in excess of the 
ultimate net loss of a named sum “ by each and every loss 
and occurrence,” 
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Jurisdiction in Bastardy. 


By s. 3 of the Bastardy Laws Amendment Act, 1872, “ Any 
single woman who may be with child ... may . . . make 
application to any justice of the peace acting for the petty 
sessional division of the county, or for the city, borough or 
place in which she may reside, for a summons. . .” 

The words, ‘“ place in which she may reside,” have formed 
the subject-matter of many decisions of importance, and it is, 
to say the least, doubtful whether their net effect at the 
present day is in conformity with what would appear to be the 
reasonable interpretation of the statute. However that 
may be, it is thought that an examination of the most 
important of these decisions should serve to bring out several 
points which frequently cause difficulty to the practising 
lawyer, who is so frequently called upon to give his opinion 
on them within such a short space of time that adequate 
research is impossible. 

In Reg. v. Hughes (1857), Dears & B.C.C. 188, decided upon 
the analogous wording of s. 2 of the now repealed 7 & 8 Vict., 
c. 101, the mother of the child had been in service, where she 
continued till she returned to her parents to be confined. The 
child was born in March, 1854, and she continued to reside 
with her parents till November, 1854, and during that time 
had no other home. She then went to lodge at Dolgelly for 
the purpose of affiliating the child. The petty sessional 
division to which she applied in¢luded Dolgelly, but did not 
include the residence of her parents. It was found as a fact 
that her going to Dolgelly and lodging there was not fraudulent 
or for any improper reason, but because the magistrates met 
in the town and it was more convenient for her than to go a 
distance from the home of her parents to the place of meeting 
of the magistrates for the division in which her parents resided. 
After obtaining the affiliation order, she went into service 
without returning to her parents. She stated she could not 
go back to them as they had nothing for her to do, but that she 
meant to leave immediately after the order was made and that 
she did leave the next day. The summons was applied for 
and issued three weeks after she first came to lodge at Dolgelly. 
In subsequent proceedings for perjury against the putative 
father, where these facts became material, the jury found 
she had no home other than Dolgelly and that she was residing 
there, “if in point of law she could under the circumstances 
be considered to be so.” It having been objected that the 
magistrates had no jurisdiction to make the affiliation order, 
the question was reserved for the Court of Criminal Appeal. 

In reply to the argument of counsel for the prisoner that 
her residence at Dolgelly was not sufficiently permanent to 
satisfy the statute, Cockburn, C.J., replied, ‘‘ I should agree 
with you if it was stated that she intended to go back to her 
parents ; but she went into service, and there is nothing in the 
case to show that she intended to go back to her parents.” 
Counsel further argued that if such residence is sufficient, a 
woman lodging in London might go to Liverpool, with the 
intention of returning to London (though not to her lodgings), 
and obtain an order at Liverpool, which would, said counsel, 
“clearly be a fraud upon the statute, the intention of which 
was that she should apply at a place where she was reasonably 
known ; at all events, that she should not apply at a distant 
place where she was unknown and to which she went for the 
express purpose of making the application.” But the court 
would have nothing to do with this argument. “Is it the 
less a residence because she went to Dolgelly and resided 
there for the purpose of obtaining an order?” asked 
Coleridge, J. “To enable you to obtain the advantage of 
some schools, a residence in a particular town is necessary. 
Is it the less a residence in a town because a parent goes and 
resides there for the purpose of obtaining the advantage of the 
school?” And, in giving the judgment of the court, 
Cockburn, C.J., said :— 

“I agree that it is not competent to a woman fraudu- 
lently to go to another place to affiliate her child for the 





purpose of avoiding the jurisdiction in which she resides, 

or for the purpose of harassing the defendant ; but here 

it is expressly found that she did not go out of the district 
in which her parents resided for any purpose of that kind 

She resided at Dolgelly when she made the applica- 
tion, and the jury find that at that time she had no other 
home ; she was therefore residing at Dolgelly.” 

The facts of this case, were, obviously, of a very special 
kind, and may profitably be compared with those in Reg. v. 
Mypott (1863), 7 L.T. (n.s.) 785. There the woman had made 
two unsuccessful applications for an order in the division 
where she resided, and then went to Newcastle, where she said 
she was told she would “ have a better chance,” and the 
justices there made an order. But Wightman, J., setting it 
aside, said, ‘‘ After a hearing on the merits, she goes for the 
purpose of getting out of the jurisdiction of those justices 
who had twice decided against her. The conviction was 
therefore bad.” 

It has been held that a person who has no permanent place 
of abode “‘ dwells ” within the meaning of the Statute 9 & 10 
Vict., c. 95, s. 128, at the place where he may be temporarily 
residing (Alexander v. Jones (1866), L.R. 1 Ex. 133). In 
Lawrence v. Ingmire (1869), 20 L.T. 391, the same conditions 
were held to constitute “‘ residence ” within the meaning of the 
1872 Act, and, indeed, it would obviously be a denial of 
justice to hold otherwise. In the last-mentioned case, the 
woman resided at Margate at the time of conception, and at 
the hearing she testified that she then had no place of residence 
but had slept at Ramsgate the night before she took out the 
summons at Margate. In making the order, the magistrates 
said that, as the woman at the time she applied for the 
summons stated upon oath that she was then residing at 
Margate, and as no evidence was produced by the man to 
prove that she was residing outside their jurisdiction from 
the date of her application for the summons until the date 
of the hearing, and also that from the evidence of the woman 
that she had previously resided at Margate, they had come to 
the conclusion that she had not come into their jurisdiction 
for any improper purpose, but was moving about from place 
to place, having no settled home, and that Margate was for 
the time being her place of residence, and, further, that the 
fact of her stating in evidence that she had no place of 
residence and had slept at Ramsgate the night before the 
application for the summons was not sufficient to oust their 
jurisdiction. This decision was upheld on appeal, Lush, J., 
merely stating, “ In the absence of any evidence to show that 
the woman had a residence elsewhere, it must be taken that 
she was residing at Margate.” 

In 1888, one of the most important decisions on the question 
of bastardy jurisdiction was pronounced. The complainant 
in Vevers v. Mains, 4 T.L.R. 724, was a farm servant living 
in the Penrith Division of Cumberland. One day she went to 
the Cumberland Ward Division, spent the night there, and 
next morning took out a summons against the putative 
father in the latter division, in which he resided, and which 
was also the nearest and most convenient for the woman. 
The defendant appeared, his solicitor took no objection to the 
jurisdiction, and an order was made. Later the defendant’s 
solicitor intimated that the order was null and void for want 
of jurisdiction and would not be complied with, whereupon 
the woman applied to the magistrates of the Cumberland Ward 
Division for a summons against the defendant for disregard 
of the order. The objection was then taken that the original 
order was without jurisdiction, but this was overruled by the 
magistrates on two grounds: (1) because the woman was 
within their jurisdiction when the order was made ; and (2) 
because the objection had not been taken when the order 
was applied for. Accordingly, a warrant was issued and the 
man was arrested. On an application for a habeas corpus, 
Lord Coleridge, L.C.J., referring to Reg. v. Hughes and Reg. v. 
Myott, supra, said: “. . . in both the cases cited it was laid 
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down that the woman must not go out of the jurisdiction for the 
very purpose of making the application.”’ It is difficult to 
find any foundation for this statement in the reports of either 
of these cases; indeed, in the former, as has already been 
pointed out, Coleridge, J., appeared to favour the view that 
the fact that the woman went to another division and resided 
there for the express purpose of obtaining an order was 
immaterial, while in the latter case the facts involved 
something like a fraud on the court. 

The court ultimately decided that the order was invalid 
and that the writ of habeas corpus must be issued. Lord 
Coleridge said it was plain that the woman was residing with 
her master in the other division, and added that the fact that 
the man appeared, not knowing of the objection as to lack of 
jurisdiction (even if he could have waived it), was not material. 
The magistrates had not decided this point, for it had not 
been raised, and if they had decided it they could not by 
deciding the matter of fact wrongly give themselves 
jurisdiction. 

In the last of the reported decisions proposed to be 
considered here (R. v. Lancashire JJ., ex parte Tyrer [1925] 
1 K.B. 200), the woman had lived for some time with her 
mother in Heath Charnock, which is within the petty sessional 
division of the Hundred of Leyland. A few miles away, in 
the petty sessional division of Leyland (and outside the 
Hundred of Leyland) her married sister had a house, and it 
had been the habit of the young woman from time to time to 
visit and stay with that married sister; and for some time 
before the birth of the child, and again for some time after- 
wards, including the time when she made the application at 
Leyland for the affiliation summons, she was in fact living 
at the house of that sister. Upon the hearing of the summons, 
she swore that she lived at Leyland with her sister and that 
the child was born there. No objection was taken to the 
jurisdiction of the court, and the magistrates made an order. 
On appeal to quarter sessions, again no point was raised as to 
the jurisdiction of the justices, the woman again swore that 
at the time she took out the summons she lived at Leyland 
and that the child was born there, and the appeal was 
dismissed. No payment was made under the order, and the 
respondent was brought before a court of summary juris- 
diction at Leyland under a warrant. In the course of the 
woman’s evidence, she, for the first time, admitted that the 
child was born at Heath Charnock and not at Leyland ; that 
she had been living at Heath Charnock for eleven years until 
three weeks before the birth, when she went for a visit and 
rest to her sister at Leyland; that she returned to Heath 
Charnock three days before the birth; that fourteen days 
after the birth she came back to Leyland and lived there for 
a month ; and that eight days after so returning she applied 
there for the summons ; but that on the date of the hearing 
she had gone back to Heath Charnock ; that her home had 
always been in Heath Charnock, and that sometimes she went 
to Leyland for a visit. In view of these admissions, the 
justices now held that the woman at all material iimes resided 
at Heath Charnock, and that the order had been made without 
jurisdiction upon untrue evidence given by her as to her place 
of residence and was invalid, and they accordingly dismissed 
the complaint. 

A rule nisi having been granted to the justices of Leyland 
to show cause why they should not proceed to hear and 
determine the complaint, it was argued for the justices that 
they were entitled, when they were asked to enforce the 
affiliation order, to go behind that order and to inquire 
whether it was validly made, and as they came to the 
conclusion that it was made without jurisdiction they were 
entitled to refuse to enforce it. But the court (Lord Hewart, 
L.C.J., Shearman and Salter, JJ.) rejected this argument and 
made the rule absolute. Lord Hewart, after pointing out that 
the putative father had failed to avail himself of the procedure 
provided by the Criminal Justice Administration Act, 1914, 





s. 30 (3), for reviewing the order, and that the question of 
jurisdiction was not raised by the notice of appeal to quarter 
sessions, continued (at p. 206) :— 

“ Under section 3 of the Bastardy Laws Amendment Act, 
1872, the application for a summons . . . is to be made to 
a justice of the peace for the petty sessional division of 
the . . . place in which the mother may reside. The 
Statute does not say ‘in which her permanent place of 
abode is’ ; nor does it say ‘ her most usual place of abode ’ ; 
but she may apply to a justice of the peace acting for the 
petty sessional division of the . . . place ‘in which she 
may reside.’ ” 

The Lord Chief Justice then summarised the facts, and 
continued :— 

** In those circumstances it is, I think, tolerably obvious 
that she resided at Leyland within the meaning of the law 
relating to bastardy.” 

Further, on the authority of Reg. v. Swindon, JJ., 42 
J.P. 407, said Lord Hewart, upon the hearing of a complaint 
that the putative father had made default in his payments, 
the justices had no jurisdiction to consider the validity 
of the original order. Vevers v. Mains, supra, was dis- 
tinguishable in this respect because there, on the hearing 
of the complaint, the objection had been taken that the 
original order was without jurisdiction, and when the matter 
came before the High Court “the materials for the decision 
of the question where the residence of the woman was were 
to be found in the affidavits upon the one side and the other,” 
and the court had not thought it right that a case should be 
stated, but had taken the materials which were before it and 
upon those materials, being satisfied that the original order 
was made without jurisdiction, had granted a writ of habeas 
corpus. The Lord Chief Justice concluded :— 

“Tt may well be that in a proper case—and for the 
reasons which I have mentioned I cannot conceive that 
this is a proper case—if an order for imprisonment were 
made, founded upon an order granted without jurisdiction, 
a writ of habeas corpus might be obtained and that would 
involve an examination by this court of the materials 
upon which the issue of jurisdiction depended.” 

All the foregoing decisions were referred to in the unreported 
case of Lloyd v. Williams, heard on 29th July 1937, at the 
Glamorgan Quarter Sessions at Cardiff, Sir Rhys Williams, 
K.C., presiding. This was an appeal by a putative father 
against an order made against him by the deputy stipendiary 
magistrate at Ystrad in the County of Glamorgan. The 
respondent was a schoolgirl ljving with her parents at 
Aberayron in Cardiganshire, where the appellant also lived. 
On 3rd February, 1937, a month before the birth of the 
child, she took out a summons at Aberayron, the hearing of 
which was, on the application of the girl’s solicitor, adjourned 
to and finally fixed for 28th April. On the 18th April she 
went to stay with an uncle at Ystrad, and on the 26th April 
took out another summons there. The case came on for 
hearing at Aberayron on the 28th April, as fixed, and, no 
intimation having been received from or on behalf of the girl, 
her summons was dismissed. On the 10th May the matter 
was heard at Ystrad, when the girl testified that her doctor 
had ordered her away because she needed a change after her 
confinement, and, on the deputy stipendiary-magistrate 
asking her how long she intended remaining with her uncle, 
she replied that she would stay with him until she was better. 
It was objected that that court had no jurisdiction, but the 
objection was overruled and an order made. 

At Quarter Sessions the respondent admitted in cross- 
examination that she had never stayed at Ystrad before, and, 
further, that she had left there and returned to her parents’ 
home at Aberayron on the 10th May, that is, the same day as 
the order was made, and counsel for the appellant submitted 
that this admission showed clearly that the court at Ystrad 
had been misled, and that the girl was not resident at Ystrad 
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within the meaning of s. 3 of the Act of 1872. In dismissing 
the appeal, however, the chairman said that while, on a 
reasonable interpretation of the statute, the court felt that a 
schoolgirl living ordinarily with her parents should be regarded 
as “ residing ” with them, in view of Lord Hewart’s judgment 
in R. v. Lancashire JJ., supra, there was sufficient residence 
here to confer jurisdiction on the court at Ystrad, and, further, 
that if there were jurisdiction in that court at the time the 
order was made, the fact that the girl had, on the same day 
as she had secured her order, returned to her parents’ home, 
could not affect its validity. 

Although not strictly relevant to the present topic, it is 
not without interest to note that when, on 26th May 1937, 
the putative father was charged at Aberayron Petty Sessional 
Court with having had carnal knowledge of the girl, she being 


then between the ages of thirteen and sixteen, Ernest Evans, - 


Esq., K.C., Chairman of the Bench, said that no jury could 
possibly convict on the evidence, and he was discharged. 
The evidence, be it noted, was precisely the same as that which 
had been given a month earlier at Ystrad and which was later 
repeated at Quarter Sessions. 








Company Law and Practice. 


Section 63 of the Companies Act, 1929, which re-enacts 

s. 8 (1) of the Companies Act, 1928, provides 
Irregular that notwithstanding anything in the 
Transfers. articles of a company it shall not be lawful 
for the company to register a transfer of 
shares in or debentures of the company unless a proper 
instrument of transfer has been delivered to the company : 
Provided that nothing in that section should prejudice any 
power of the company to register as shareholder or debenture- 
holder any person to whom the right to any shares in or 
debentures of the company has been transmitted by operation 
of law. 

Prior to 1928, there had been no statutory provision to 
this effect, and s. 22 of the Act of 1862 merely provided that 
shares should be capable of being transferred in manner 
provided by the regulations of the company, and shares in a 
company might, subject to what the articles provided, be 
transferred in any way that the parties concerned thought 
fit to adopt, even possibly without any instrument in writing 
at all and certainly without that instrument, if there was one, 
necessarily being signed by the transferee. 

It has always been usual for the articles of a company to 
provide, as does Table A, that the instrument of transfer of 
any share in the company should be executed both by the 
transferor and the transferee, but as will be seen from the 
cases referred to below, contravention of this article would not 
necessarily render transfers so made void, and that provision 
appears to have been looked upon as merely directory and not 
imperative. For instance, in Re Taurine Co., 25 Ch. D. 118, 
the regulations. of the company contained such a provision 
dealing with the transfer of shares, with the addition that 
the instrument in writing should be lodged at the office of the 
company for registration. Ata board meeting of the company 
transfers of certain shares, which had been executed on the 
previous day by two persons, in whose names those shares 
were standing, were approved, and the transferees placed on 
the register. The one person who constituted the board 
meeting subsequently deposed that all formalities had been 
waived andthere was no positive evidence that the transfers had 
been executed by the transferees. At subsequent meetings 
of the company the transferors did not vote in respect of the 
shares the subject of the transfers in question, but some of 
the transferees did. These events took place in 1874 and 
1875, and it was not questioned that the transferees were 
members of the company until, in 1881, some creditors, 
the company then being in liquidation, sought to have the 





transferors of these shares placed on one or other of the 
lists of contributories of the company. In dealing with 
this point in his judgment, Cotton, L.J., said: “‘ It was very 
strongly urged that the articles required the transfers to be 
executed not only by the transferors but by the transferees, 
and that on the evidence we ought to come to the conclusion 
that these transfers were not executed by the transferees, 
Assuming that to be so, . . . if the transferees, though they 
did not execute the transfers, accepted them, and the company 
recognised the transferees as accepting and acting on them, 
that, although an irregular transaction, could not be treated 
as a nullity, nor could the transfers be considered inoperative, 
The object of requiring the transferee to execute was to satisfy 
the company that he had agreed to take the shares. On the 
evidence it was apparent that the transferees did accept and 
act on the transfer, and that the company acted on the 
transfer and received the transferees as shareholders. In my 
opinion the transfers, though irregular, would not on this 
ground be ineffectual.” 

A somewhat similar case was Cuninghame v. City of Glasgow 
Bank, 4 A.C. 607, although in that case there seems to have 
been some doubt whether or not the regulations of the 
company required that a transfer should be executed by the 
transferee. The only question raised by the appeal was 
whether it was possible for a valid transfer to be executed 
without the transferee signing the instrument, and in his 
speech Lord Blackburn, agreeing with the opinions expressed 
by the other members of the house, and after dealing with 
the evidence, said: ‘‘ If the learned counsel for the appellant 
had been able to show that there was any principle of the 
law of Scotland or of the general law which said that a man 
cannot be held to have become a shareholder in a company 
without signing his name to a transfer, that would have been 
another affair ; but there is no pretence for saying that there 
is any such rule of law, and I think that the terms of the 
thirty-eighth section of the articles of the City of Glasgow Bank 
do not mean that. Even if they did, I do not think it would 
lie in the mouth of anyone after the transfer had been made 
and had been acted upon for some time, and after the creditors 
had had an opportunity of seeing it, to say that it should have 
the effect of controlling the act of Parliament.’’ The provision 
of the Act of 1862 which is referred to here is that part of 
s. 23 which provided that every other person who has agreed 
to become a member of a company under that Act and whose 
name is entered on the register of members should be deemed 
to be a member of the company, and I think it is not fanciful 
to assume that this provision was in the mind of Cotton, L.J., 
in the Taurine Case, as it was equally clear in both cases that 
the transferee and the company had agreed to the transfer 
taking place, although that agreement was _ expressed 
informally. 

Prior to 1928, the two cases here referred to were quoted as 
authority for the proposition that the company could, if it 
wanted to, waive the execution of the instrument of transfer 
by the transferee, but it is not easy to see why the proposition 
should be limited in such a way. The Taurine Case is clear 
authority for the proposition that, in spite of the provisions 
of s. 22 of the Act of 1862, it was not essential that shares 
should be transferred in the manner provided by the regula- 
tions of the company, and there seems no reason why, if all 
the parties were agreed, there should be no instrument of 
transfer at all for a perfectly valid and binding transfer to be 
carried out, even where the articles provided for such an 
instrument and, of course, when they did not, there could 
be no obligation to execute a transfer. 

What, therefore, was the effect of the section of the 
Companies Act, 1929, referred to at the beginning of this 
article which makes it unlawful for the company to register 
a transfer without the production of a proper instrument 
of transfer¢ Clearly such transfers as are the subject of 
the cases above referred to can no longer have the efiect 
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which they had before 1928, for it is expressly by statute 
prohibited to the company to agree to a person becoming 
a member without a proper instrument of transfer, and as we 
have seen, the agreement of the company was one of the 
necessary facts to validate the transaction. Nevertheless, 
there may be cases of companies which before 1928 used to 
allow their members to transfer its shares informally whose 
advisers have not appreciated the effect of this section, and it 
is extremely difficult to see what exactly is the position 
created after 1928 by transfers which would formerly have been 
irregular but valid but which are now clearly invalid, for 
s. 25 (2) of the present Act is substantially to the same effect 
as that part of s. 23 of the Act of 1862 above referred to, and 
it provides that every other person who agrees to become a 
member of a company and whose name is entered in its 
register of members shall be a member of the company. 
Now in the case of a transfer unlawfully registered, such a 
transfer is presumably void, and therefore the attempted 
transferors remain on the register. The transferees have, 
however, agreed to become members of the company and 
will have been put upon the register by the company, who, 
it is presumed, do so not realising that such a proceeding is 
unlawful by the statute, and they have therefore become 
members of the company. If, in the case of a company where 
this transaction was carried out, all the shares had been 
issued, this would have the effect of an increase of capital 
unauthorised by any resolution of the company, and if in 
the case of shares carrying a liability, the question might 
easily arise as to whether or not creditors would be able to 
take advantage of the increase in the number of members. 

The answer to these and similar questions which may now 
arise on such a proceeding by the company may possibly be 
that there is no real agreement between the attempted 
transferee on the ground that there is a mutual mistake between 
the parties going to the root of the contract. Such a mistake, 
in order to avoid the contract, would have to be one of fact. 
The cases on this question are by no means easy to understand. 
I do not propose to enter into a discussion of them here, but 
it seems scarcely possible that any mistake of fact could 
really be said to exist. 

One thing at least is clear; it is extremely advisable 
for a company not to act in contravention of s. 63 of the 
Companies Act and so incur the risk of having to have such 
questions determined. 








A Conveyancer’s Diary. 


I rHInK that one of the most puzzling and difficult questions 
of construction of a will arises where, 
according to the authorities, it is not only 
of Gifts to a the wording of the will itself which must 
Person and a__ibe considered, but also what is called “ the 
Class of Persons. surrounding circumstances,’ whatever that 
“Surrounding expression may mean. 
Circumstances.”” In Re Dale; Mayer v. Wood [1931] 
1 Ch. 357, a testator gave all his residuary 
estate to his trustees, upon trust to pay the income thereof 
to his wife for life, and after her death upon trust for sale, 
and to divide the proceeds into two equal parts, one of which 
should be paid to his son W. J. Dale, and the other was settled 
upon his daughter, M. A. Wood, and her children. By a 
sodicil the testator, after reciting that since the date of his 
will he had purchased a freehold house, devised the same 
upon trust for his wife for life and after her death to another 
person, E. Bridger, for life, and thereafter upon trust for sale, 
“and to divide the proceeds thereof equally between the 
children of my son W. J. Dale and my daughter M. A. Wood.” 
The testator’s son, W. J. Dale, had one child, a son, and his 
daughter, M. A. Wood, had six children. 


Construction 





The testator’s widow and E. Bridger having died and the 
property subject to the trusts of the codicil having been 
sold, the question arose, who was entitled to the proceeds ? 

Luxmoore, J., in the course of his judgment pointed out 
that there were three possible constructions. First, that the 
gift was, in the events which had happened, to the personal 
representatives of the one child of W. J. Dale and to the 
personal representatives of Mrs. M. A. Wood in equal shares ; 
secondly, that the gift was divisible into seven shares, one to 
each of the six children of Mrs. Wood or their personal repre- 
sentatives, and the remaining one-seventh to the personal 
representatives of the son of W. J. Dale; the third possible 
construction being that one half share belonged to the personal 
representatives of the son of W. J. Dale and the other half 
between the six children of Mrs. Wood or their personal 
representatives. The learned judge decided in favour of the 
second of these constructions and based his decision upon the 
context which he found in the will and codicil and “‘ the 
surrounding circumstances.’ 

The authorities upon this point are interesting and not 
altogether free from ambiguity. 

It may be said in the first place that it has long been 
recognised as a rule of construction that a gift to “the 
children of A and B in equal shares”’ means a gift to the 
children of A and to B equally, that is to say, that the word 
‘ of ” will not be inferred before ** B.” 

In Lugar v. Harman (1786), 1 Cox 250, there was a bequest 
of residue “‘ to be divided equally amongst all and every the 
child and children of my late cousin Edward Lugar and my 
cousin Philip Fearis and their lawful representatives.” The 
then Master of the Rolls decided that Philip Fearis and the 
children of Edward Lugar took in equal shares. His lordship 
said that the words as they stood had a plain grammatical 
meaning, and that to give the residue to the children of 
Edward Lugar and the children of Philip Fearis would be 
introducing the word “‘ of ”’ before ‘‘ my cousin Philip Fearis.”’ 

In Mason v. Baker (1856), 2 K. & J. 567, a different con- 
struction was adopted. In that case there was a gift to “all 
the children of my brother Richard Baker and my sister 
Mary Mason to be equally divided between them.” Sir W. 
Page Wood, V.-C., distinguished the decision in Lugar v. 
Harman on the ground that in that case as Edward Lugar 
was dead and Philip Fearis was alive, the construction was 
having regard to the surrounding circumstances a reasonable 
one, but in the case before him he could see nothing to make 
it probable that the testatrix intended to treat her sister Mary 
differently from her brother Richard. It was, therefore, held 
that the children of Mary and the children of Richard were 
entitled in equal shares. It is interesting to note that the 
learned Vice-Chancellor pointed out that whilst one con- 
struction required the introduction of the word “of,” the 
other equally required the introduction of the word “to” 
in the same place. Thus ‘to the children of A and B” 
might mean ‘‘ to the children of A and of B” or “to the 
children of A and to B.” 

In Re Walbran [1906] 1 Ch. 64, Joyce, J., did not follow 
the reasoning of the decision in Mason v. Baker, but followed 
in effect the decision in Lugar v. Harman. The gift in that 
case was of certain moneys ‘‘ to be equally divided between 
the children of F. M. Walbran .. . and J. C. Walbran.. . 
or their heirs.’”’ The learned judge said, in the course of his 
judgment : “‘ Notwithstanding anything that may have been 
said or may be said to the contrary, I do not doubt that the 
proper grammatical meaning of the expression ‘the children 
of A and B,’ the preposition ‘ of’ not being repeated before 
‘B, and A and B not having or being capable of having 

children together, is the children of A and the individual B, 
not his or her children.” The learned judge, however, 
decided that the testator intended the gift to be for J. C. 
Walbran and the children of F. M. Walbran, on the ground that 
although both were alive and equally related to the testatrix 
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the latter was living apart from and apparently not supporting 
his family. So in that case “ the surrounding circumstances ”’ 
were held to be decisive and not the precise wording of the 
will, which I venture to suggest was wrong. In any case, the 
actual division directed to be made in that case could not. be 
supported having regard to more recent decisions. 

In Re Harper [1914] 1 Ch. 70, there was a gift “to be 
divided equally between the unmarried daughters of my 
brothers-in-law Dr. J. Harper and Dr. A. 8. Grant equally.” 
The decision in that case also turned upon “the surrounding 
circumstances.” It appeared that Dr. Harper was a brother- 
in-law of the testatrix and had five daughters, three of whom 
were unmarried, and that Dr. Grant had only one daughter, 
who was four years old at the date of the will. Sargant, J., 
held that Dr. Grant and the three daughters of Dr. Harper 
were entitled to a fourth share each, which followed the 
division directed in Lugar v. Harman and not that in Re 
Walfran. 

On the other hand, in Re Prosser [1929] W.N. 85, Clauson, J., 
appears to have followed Re Walbran. 

The latest case is Re Cossentine [1933] 1 Ch. 119. In that 
case a testator by his will bequeathed pecuniary legacies and 
continued: ‘* The rest of my property of whatsoever kind 
I give to my wife and after her decease to be divided between 
the Local Preachers’ Mutual Aid Society and the heirs of my 
brother and sisters.” At the date of the will the testator 
had two sisters living, each of whom had one child, also then 
living. He had no sister who had predeceased him. He had 
no brother then living, but had had one brother who had 
died before the date of the will leaving a wife and one child, 
both alive at the date of the will. 

It was held by Maugham, J., that the gift “‘ to the heirs 
of my brother and sisters” was a gift to the sisters and the 
daughter of the deceased brother, and further that the gift 
for division between the charity and the three other 
beneficiaries was a gift in equal fourth shares. 

In that case the learned judge followed the decision in 
Re Harper in preference to that in Re Walbran. 

The difficulty which I see in all these cases is that ‘‘ the 
surrounding circumstances ”’ are to be taken into consideration 
and the construction does not depend only upon the language 
employed by the testator, which introduces a_ regrettable 
ambiguity not, as I think, easily to be reconciled with general 
principles of construction. 








Landlord and Tenant Notebook. 


THE headnote to Lumsden v. Burnett [1898] 2 Q.B. 177, 
C.A., which, already before it reached the 


A New Court of Appeal, came to be known as 
** Walking ‘“‘ The Walking Possession Case,”’ concludes 
Possession ”’ with the following statement of law: 
Case. ‘“ Where goods are distrained for taxes 


... the collector who distrains has no right 
to the statutory charge for a man in possession unless he has 
remained in real possession, or unless there is an agreement 
binding on the person whose goods are distrained to pay such 
charges.” It has now been demonstrated that the latter part 
of this proposition is founded upon obiter dicta and held that 
it is fallacious. The new authority is Day v. Davies [1938] 
82 Sox. J. 256, C.A. 

Lumsden v. Burnett arose out of a distress for income tax ; 
hence the limitation: ‘on the person whose goods are 
distrained ’’—but this would not affect the applicability of the 
proposition to distress for rent. The facts were that the 
bailiff, having entered and made his inventory, sought and 
obtained a document by which he was authorised at any time 
to re-enter, by force or as he might think fit; the maker 
undertook not to move any goods from the premises until the 





amount levied for, together with the costs and charges of 
maintaining the levy, were paid; next, it stated, “in the 
event of the man now in possession quitting the said premises 
temporarily, or from any cause whatever previous to the 
removal of the said goods . . . or the distraint being otherwise 
satisfied, it shall not be considered in any way an abandonment 
of the levy.” The document concluded with an undertaking 
not to replevy, not to bring any action, and not to prefer any 
indictment. " 

One reason why the full effects of this somewhat compre- 
hensive document were not fully examined was that it was 
executed by a girl of thirteen who was the only person on the 
premises when the collector called and distrained, but who 
could not be said to have the authority of the defaulting 
taxpayer. The latter paid the tax due six days later and also 
paid, but under protest, the statutory charges for ‘‘ man in 
possession.” He then sued for the return of the latter. 

Apart from agreement, the question was whether the 
charge could be justified by statute when “in truth and in 
fact the man had not been really in possession, but at the 
most has been in constructive possession of the goods 
distrained,” as A. L. Smith, L.J., put it. The Distress (Costs) 
Act, 1817, s. 1, provided that no person making any distress 
or doing any act in the course of such distress or for carrying 
the same into effect should have, take or receive any other or 
more costs and charges for and in respect of such distress or 
any matter or thing done therein than such as were fixed and 
set forth in the schedule and appropriated to each act done in 
the course of such distress, and that no person should make 
any charge for any act mentioned in the schedule, unless such 
act “‘ shall really have been done.” The schedule did provide 
for “‘ man in possession,”’ but it was clear, as was held, that this 
applied only if the man charged for had really been in 
possession. Constructive possession was not the same 
thing. 

The above represents the gists of both the judgment of 
A. L. Smith, L.J., and that of Chitty, L.J.; but what is 
important for present purposes is that the former went on to 
say: ‘‘I do not see why a taxpayer may not agree with a 
collector, if the former desires neither to pay the tax due 
nor to suffer the inconvenience of having a man in real 
possession, to pay the 2s. 6d. [the relevant charge] to the 
collector, even though the man does not remain in real 
possession,” and Chitty, L.J., dealing with the same point, 
said: ‘‘ The statute does not preclude the tenants and persons 
for whose benefit it is made from contracting themselves out 
of those benefits. It would often be to the advantage of the 
person upon whose goods the distress is levied to get rid of 
the inconvenience of having the bailiffs man in actual 
possession ; and I can see no valid reason why he should not 
be at liberty to contract to pay the 2s. 6d. a day for the man 
in constructive possession. To hold that he cannot so contract 
would inflict upon him an unnecessary inconvenience.” 

It is not surprising that dicta so expressed have been 
respected as law by text-book writers and bailiffs, but it will 
be seen that when Chitty, L.J., spoke of “the statute,” he 
had in mind its first section only. 

In Day v. Davies, the new authority, the facts were that 
a defaulting tenant signed and handed the bailiff a document 
in these terms: ‘In consideration of you holding possession 
at [the address of the premises] under distraint for rent, 
please do not leave man in possession but holding walking 
possession and I will pay all costs being for my convenience. 
The draftsman of this instrument may have had some confused 
ideas about the legal meaning of the word “ consideration,” 
but his reference to “ convenience” shows that he was not 
unaware of its nature and even suggests a knowledge of the 
reasoning in Lumsden v. Burnett. And there can be no doubt 
that it expressed an agreement. 

The tenant paid the overdue rent after six days had elapsed 
and also the charges, including £1 16s. for six days of “ man 
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in possession ; to provide his own board in every case,” the 
scale now fixed by the Distress of Rent Rules, 1920. He 
sued to recover the £1 16s. 

It was now held that the second section of the Distress 
(Costs) Act, 1817, to which no reference had been made in 
Lumsden v. Burnett, supported the view that the agreement 
was entirely illegal. ‘‘ And if any person . . . shall in any 
manner levy, take or receive . . . any other or greater costs 
and charges than are mentioned . . . or make any charge for 
any act . . . not really done, it shall be lawful for the party 
aggrieved by such practices to apply to any one justice of the 
peace ... ” and the section goes on to provide for an order 
for payment of “‘treble the amount of the moneys so 
unlawfully taken . . . together with full costs.” (That this 
enactment sounds in criminal law has been demonstrated by 
the practice point decision in Robson v. Biggar [1908] 1 K.B. 
672, C.A., when the Court of Appeal held that it had no 
jurisdiction to hear an appeal from a Divisional Court’s 
decision on a case stated by justices as to a complaint under 
the section, the proceeding being a “criminal cause or 
matter.) It followed that there was a direct prohibition 
of the practice of charging for ‘‘ walking possession,” and 
no contract can be valid that provides for such charges. 

As Slesser, L.J., observed at the commencement of his 
judgment, the case was of considerable importance to bailiffs 
and those who are reluctantly compelled to entertain them. For 
while owing, inter alia, to the provisions for certificates enacted 
by s. 7 of the Law of Distress Amendment Act, 1888, broker’s 
men are unlikely to answer to the unfavourable description 
of one of them given in one of Mr. Micawber’s letters in “‘ David 
Copperfield,” there is no reason to suppose that they all 
possess the charm of the hero of that entertaining contemporary 
work of fiction “‘ The Man in Possession.” It is perhaps of 
interest to note that the judgments in Lumsden v. Burnett 
left the parties free to bargain on any terms; there was no 
particular reason why the Danegeld-like payment ‘should not 
be more than, or less than, the statutory charge for real 
possession. Slesser, L.J., in the course of his judgment 
traced the history of impounding from the legalising of 
impounding on the premises by the Distress for Rent Act, 
1737, s. 10; and it may be noted that as far as that practice 
goes, the view taken by the legislature, as expressed in the 
preamble to the section, was that it made for the convenience 
of both parties. One would think that this applies to the 
constructive possession as well, and that the effect of the new 
decision will not necessarily be that bailiffs will leave men 
in actual possession who might be profitably employed in 
seizing and making inventories elsewhere. As was forcibly 
pointed out in parts of the judgments in Lumsden v. Burnett 
which remain valid, what is important in these cases is that 
when physically withdrawing, the distrainor should not 
provide evidence of an intention to abandon distress, which is 
a question of fact. The obtaining of the document in that 
case, though the result was invalid as an agreement, was 
evidence of an intention to return. One might describe the 
request for such a document as tantamount to the deposit 
of a hat or suitcase on a seat in a railway compartment, usually 
recognised as constructive possession. There are many ways 
in which a bailiff can make it quite clear to a tenant that 
though absent in body his distraining mind is still on the goods. 





The annual ladies’ night debate of the Union Society of 
London will be held in Lincoln’s Inn Old Hall (by kind 
permission of the Masters of the Bench), on Wednesday, 
30th March, at 8 pe Mr. Douglas Jerrold will propose 
‘That the cause of the Nationalists in Spain is the cause of 


civilisation.”” Mr. Wilfrid Roberts, M.P., will oppose. 

Mr. R. W. Orme will speak third; Mr. E. J. Rendle will 

speak fourth. Tickets, price 2s. 6d. each (including refresh- 

ments), may be obtained from the Hon. Secretary or the Hon. 
asurer. 


Our County Court Letter. 
ACCOMMODATION IN HOTELS. 


In Patch v. Walters and Wife, recently heard at Weston” 
super-Mare County Court, the claim was for £8 and the 
counter-claim was for £5 19s., in each case as damages for 
breach of contract. The plaintiff's case was that the defen- 
dants booked rooms at her house for a period, but departed 
after staying only one night. The defendants’ case was that 
the rooms were not in accordance with the contract. As 
some of the terms were set out in a letter, which was not 
stamped, an adjournment was granted for this to be rectified. 
It transpired that a lounge, promised for the use of the 
defendants, was let out as a bed sitting-room, and that the 
bedroom was very dark and had no window. The reason was 
that the bedroom was formed by means of a partition, placed 
down the centre of the room, and the window was in the other 
half. His Honour Judge Wethered held that the defendants 
were justified in refusing the accommodation, and were 
entitled to recover the cost of obtaining rooms elsewhere. 
Judgment was therefore given for the defendants on the 
claim and counter-claim, with costs, subject to a set-off of 
15s., being the value of accommodation and service for one 
night, in respect of which an amendment was granted of the 
plaintiff's claim. 
THE LIABILITIES OF RAILWAY COMPANIES. 

In a recent case at Caistor County Court (Airk v. London and 
North Eastern Railway Company) the claim was for £4 15s. 
as damages for breach of a contract of carriage. The plaintiff 
had sent three cut-glass decanters, securely packed, to 
Beverley, where they had arrived in a damaged condition. 
One decanter had the neck broken off, another had had the 
stopper driven into the neck (so that the stopper was broken), 
and a third was chipped. The plaintiff's case was that the 
condition of the goods, on arrival, was evidence of wilful 
misconduct by the defendants’ servants. Although the 
consignment was at “‘ owner’s risk,” this did not relieve the 
company from liability in circumstances implying reckless 
indifference by employees of the company. The defendants’ 
case was that, under the terms of the contract, they were 
relieved from liability for damage due to accident or negligence. 
His Honour Judge Langman held that the damage could not 
be assumed to have been caused by wilful misconduct. It 
might have been due to accident or negligence, from the 
consequences of which the defendants were protected by the 
terms of carriage. Judgment was given for the defendants, 
with costs. See a similar case, noted under the title “‘ Loss of 
Goods on Railway,” in the County Court Letter in our issue 
of the 12th March, 1938 (82 Sot. J. 209). 


THE AGRICULTURAL HOLDINGS, ACT, 1923. 





In Hancock v. Tanner, recently heard at Exeter County 
Court, the applicant was the tenant and the respondent was 
the landlord of New Barn Farm and Woodah Farm, both at 
King’s Nympton. The applicant’s case was that he had 
received notice to quit New Barn Farm, which was the larger 
of the two farms, and was essential to the proper enjoyment 
of Woodah Farm, which was useless by itself. Possession of 
Woodah Farm was therefore given up, without compensation 
to the applicant, and thereupon the respondent gave con- 
ditional notice to withdraw the notice to quit New Barn 
Farm. The applicant’s case was that the notice to quit 
could not be withdrawn, as it had apparently only been 
given as a method of recovering possession of the other farm 
without compensation. The respondent’s case was that the 
offer to withdraw was unconditional, and the applicant was 
unreasonable in not accepting the withdrawal. His motive 
was to obtain better terms. His Honour Judge Thesiger 
held that the respondent was not entitled to withdraw the 
notice to quit. The case was accordingly remitted to the 





arbitrator, with costs to the applicant : see s. 12 (1) proviso (i). 
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Land and Estate Topics. 
By J. A. MORAN. 

THE good demand for real estate, by auction or private 
treaty, still continues ; in fact, during the present month, it 
was not unusual for prospective bidders to be unable to gain 
admission to a crowded sale room. Stocks and shares may 
perish or may fade, but the land remains; and even if the 
bricks and mortar it accommodates are smashed into 
smithereens, the loss to the owner is recoverable by insurance. 
Little wonder, therefore, that values are on the rise; and no 
one is more eager to have a hand in a purchase than the 
thrifty individual who has a little capital to spare. A freehold 
ground rent appeals to him most of all ; but he is not without 
a tender regard for the small pre-war residence in, or close to, 
a good industrial district. 

Having paid a warm tribute to his predecessor, Mr. E. H. 
Blake, at a recent branch meeting of the Auctioneers’ Institute, 
Mr. F. C. Hawkes, the new Secretary, mentioned that among 
the questions he had already been called on to solve were the 
proper use of disused burial grounds, and the effect of 
matrimonial disputes on professional status. He had not 
yet, however, had an experience at the Institute’s offices such 
as he had when connected with the Wheat Commission, when 
a cake tin, sent to headquarters, was found to contain £100 in 
Treasury Notes ! 

Lovers of the countryside will learn with pleasure that the 
Home Secretary is likely to nominate a small committee to 
consider further measures to protect the countryside from 
disfigurement by unsightly advertisement hoardings. So far, 
so good. But the hoarding is not the only culprit. Just as 
bad, if not worse, are many of the building constructions that 
appear to rise up in a week and spoil the landscape. At 
Winchester the local corporation refused to permit the 
erection of ninety houses with certain “ decorative features.” 
These included imitation half-timbered, diamond-patterned, 
lead-glazed windows, panels of herring-bone brickwork, 
Gothic hinges and similar so-called ornamentation. The plans 
were submitted to a panel, representative of architectural 
interests in the area, and were unanimously condemned. 

It appears that, while the general rule among property 
owners is to magnify the dimensions of their habitations, 
there are others who do just the opposite. For instance, in 
my morning newspaper a few days ago, a house advertised 
for sale, with two reception rooms, six bedrooms, kitchen 
and roof garden, was described as a “ cottage ’”! 

The Minister of Health has approved an Order made by 
the Essex County Council, under s. 17 of the Town and 
Country Planning Act, 1932, for the preservation from 
demolition of the Smock Mill, situated on the outskirts of 
Upminster. It is one of the few, near London, that has 
survived, and is the first to be brought under the protection 
of the section. 

Agricultural holdings continue to fetch good prices, but the 
country would appear to be upside down if the farmer had 
ceased to grumble. One of the pessimists, I am told, was 
troubled by the lack of rain, and, being of a religious frame, 
called on his Vicar for advice. “‘ Pray for it,” said the 
sympathetic clergyman. ‘Tis right kind of thee,” said the 
old man, “ an’ I’m much obliged, but I can’t see how prayer 
can do any good as long as the wind is in the east.” 

An interesting “lot,” just now in the market, is composed 
of the Threshnish Islands off the West Coast of Mull. They are 
uninhabited, but are well known as the haunt of the grey 
seal, that remarkably tame and increasingly rare creature 
now fortunately protected by law from the depredations of 
irresponsible sportsmen. 

Mr. Terence McKenna, who has given up his active 
association with Christies, specialised in silver and jewels. 
One of his most important auctions was that of the famous 
Portland Vase. It failed to reach the reserved price, but 
Mr, McKenna managed to carry the bidding over £30,000. 








Correspondence. 


The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 


Law in Detective Stories. 


Sir,—You may be interested to know that I have just 
discovered another piece of rather curious law in a detective 
story. The offender this time is Charles Barry in “ Poison 
in Public.” It is fair to say, however, that the erroneous 
point of law is not essential to the plot, and that it is stated 
by a mere detective-inspector. 

The deceased left a very peculiar home-made will, in which 
he said, with startling pungency, exactly what he thought of 
all the legatees. After minor bequests he left his residue to 
his brother, of whom he profoundly disapproved, subject to 
conditions as to his behaviour intended to make him a less 
disagreeable person. I am not sure how the court would view 
the construction of the will, but that is not the point. The 
testator was an elderly man and unmarried. There is 
no indication that he had any other brothers or sisters, and 
was too old to be likely to leave parents him surviving. But 
the one brother he did leave. 

In these circumstances the following conversation is 
surprising (p. 64): “* What will happen,” the superintendent 
asked, ‘‘if James Warburn (the brother) gets insulted and 
refuses the conditions? There’s no provision in the will 
for that contingency, I notice.” 

“| think that was deliberate ” he (the inspector) said, “ the 
money would, I believe, go to the Crown, unless there are other 
kin among whom to divide it.” 

Assuming James Warburn was the only statutory next-of- 
kin, all he would have to do would be to disclaim his legacy; 
residue would then be undisposed of and would go to himself, 
free of the conditions, on intestacy. If he was not the sole 
next-of-kin, he would, of course, share with the others, 
and, being the sort of man he was, I should expect to find that 
he preferred to disclaim the whole of residue, and take his 
aliquot share without the conditions. In no case could the 
Crown take, as there was at least one person, the brother, 
able to take as next-of-kin. 

However, as I said, the error is a trivial one, as it is “‘ obiter 
dictum” not “ratio decidendi.” 


Lincoln’s Inn, W.C.2. Your CONTRIBUTOR. 








Obituary. 


Sm C. H. DAVIS. 

Sir Charles Henry Davis, retired solicitor, died at Tunbridge 
Wells on Saturday, 19th March, at the age of ninety. He 
was educated at Worcester College, Oxford, and having served 
his articles with Mr. J. M. Clabon, of Westminster, he was 
admitted a solicitor in 1873. In 1876 he became assistant 
solicitor to the Public Works Loan Board, and he was appointed 
solicitor in 1900. He retired in 1910, and he received the 
honour of knighthood in the same year. 


Mr. P. F. NICHOLS. 

Mr. Percival Francklyn Nichols, barrister-at-law, died at 
his home at Watford, on Friday, 18th March. Mr. Nichols, 
who was called to the Bar by Gray’s Inn in 1910, was Secretary 
of the Alliance Assurance Company. 


Mr. A. T. PERKINS. 

Mr. Arthur Thomas Perkins, M.A., solicitor, senior partner 
in the firm of Messrs. Barr, Nelson & Co., of Leeds, died 
recently at his home at Moortown, at the age of seventy-five. 
Mr. Perkins, who was admitted a solicitor in 1888, was 
Past President of the Leeds Law Society. 
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Mr. H. B. M. PIDGEON. 

Mr. Herbert Birchall Milner Pidgeon, solicitor, a member 
of the firm of Messrs. Buckley, Pidgeon, Watson & Blackwood, 
of Liverpool, died on Saturday, 19th March, at the age of 
fifty-four. Mr. Pidgeon was admitted a solicitor in 1910. 








Reviews. 


Constitutional Law of England. By Epwarp WAvVELL Ripazs, 
of Lincoln’s Inn, Barrister-at-Law. Sixth Edition. 1937. 
Revised and largely re-written by A. BerrtepALe Kerra, 
D.C.L., D.Litt., LL.D., F.B.A., of the Inner Temple, 
Barrister-at-Law. Royal 8vo. pp. 1 and (with Index) 642. 
London : Stevens & Sons, Ltd. 1937. 21s. net. 


This new edition of Ridges’ standard work appears in a 
new format, its size having been changed from demy octavo 
to royal octavo, while a dark blue binding has supplanted the 
old, familiar red, in which it was formerly clothed, but it is 
chiefly notable for the drastic revision to which it has been 
subjected by Professor Berriedale Keith, who has packed into 
its pages an amazing amount of new matter, noticeably a 
full treatment of the constitutional changes involved by the 
abdication of King Edward VIII, the Regency Act, and 
cognate topics, all of which are discussed with vigour of 
expression and learning. Indeed, every page bears testimony 
to the width of the editor’s reading—command papers, 
statutes, treaties, speeches, all being drawn upon and made 
to yield valuable additions to the text, accompanied with an 
occasional pungent comment which adds a piquancy which 
the student will find appetising. Thus, in the preface, which 
touches on several points which emerged since the text was 
passed for press, we have the comment that ‘it is curious 
that despite the great pressure on the national resources 
entailed by defence preparations, the Government and the 
House of Commons were in hearty concurrence in adding 
largely to the cost of the ministry and of members’ salaries. 
In the absence of any mandate, it was argued that the 
increases should have been held over until after the next 
election, even if provision were made, but the advantages of 
a fait accompli were too obvious to allow considerations of 
propriety to prevail.” Lawyer readers will no doubt turn to 
the sections relating to the constitution of the courts and 
will find this subject clearly dealt with, although a sentence 
on p. 243 relating to the Court of Appeal is a little oddly 
expressed when it states that “‘ the qualification for member- 
ship is standing for fifteen years as a barrister, or a judgeship 
of the High Court, and the Prime Minister selects.”” To this 
is appended the piquant footnote : “ But the Lord Chancellor 
successfully blocked the promotion of the Attorney-General 
in 1907: Fitzroy, Memoirs, I, 315. Sir Henry Slesser, 
however, was appointed by the Labour Government in 1929, 
despite youth and inexperience.” But notwithstanding, or 
perhaps because of, such little piquancies scattered here and 
there throughout the work, the student will find this edition 
not only extremely interesting, but likewise extremely 
valuable and up to date. We can cordially commend it. 


Books Received. 

Mews’ Digest of English Case Law. Second Edition. 
Thirteenth. Annual Supplement, 1937. By G. T. Wuarr- 
FIELD Hayes, Barrister-at-Law. 1938. London: Sweet 
and Maxwell, Ltd. ; Stevens & Sons, Ltd. 20s. net. 

The Stock Exchange Official Year-Book, 1938. Compiled and 
edited by the Secretary of the Share & Loan Department 
of the Stock Exchange. Crown 4to. pp. cexxxvi and 3,647. 
London: Thomas Skinner & Co. (Publishers), Ltd. £3 net. 

The Practitioner's Probate Manual. By Pavut Urpan, 

a Solicitor of the Supreme Court of Judicature. Seventeenth 

Edition, 1938. Demy 8vo. pp. xvi and (with Index) 506. 

London: Waterlow & Sons, Ltd. 15s. net. 








To-day and Yesterday. 
LEGAL CALENDAR. 


21 Marcu.—On the 21st March, 1834, the great Rossini 
interpolated into his career a_ successful 
legal interlude. Charles X of France had lured him from 
Italy to devote his musical talents to France, but afterwards, 
when he wished to return, he had been accorded the title 
of First Composer to the King and Inspector-General of 
Singing, together with a civil list pension of 6,000 frances a 
year. The revolution of 1830, which dethroned his patron, 
brought discord into Rossini’s life, for the new government 
stopped all payments to him. An action before the Paris 
courts, however, established his right both to arrears and 
also to regular payment in future. 


22 Marcu.—Lord Glenavy, formerly Lord Chancellor of 
Ireland, died at the age of seventy-nine on 
the 22nd March, 1931. 
23 Marcu.—On the 23rd March, 1830, George Codmore 
and his mistress Sarah Dunn stood in the 
dock at the Exeter Assizes on the charge of having murdered 
his wife. She had been ill for about a week before her death 
with vomiting, pains, a great thirst and an unpleasant taste 
in her mouth, while her husband seemed to tend her with 
great kindness. Ten grains of arsenic were found in her 
stomach. The man declared that the woman had incited 
him to the crime, but he was convicted and she acquitted. 
24 Marcu.—When Sir Thomas Plumer, Master of the 
Rolls, died on the 24th March, 1824, he had 
almost extinguished litigation in his court, for though he 
was kind and obliging, and though his judgments were learned, 
forcible and generally correct, he was intolerably tedious. 
This besetting fault was thus contrasted with Lord Eldon’s 
incurable habit of indefinitely postponing his decisions: 
“ To cause delay in Lincoln’s Inn 
Two diff’rent methods tend : 
His Lordship’s judgments ne’er begin, 
His Honour’s never end.” 
25 Marcu.—On the 25th March, 1752, Captain Lowry, 
of the merchantman “ Molly,” was hanged 
at Execution Dock for the murder of a seaman whom he had 
been convicted of beating to death on a voyage from Jamaica 
to London. His defence that the charge was a “ frame-up ” 
by a mutinous crew had been rejected by the jury. Dressed 
in a scarlet cloak and weaving a brown wig, he rode from 
Newgate in a cart attended by the sheriff’s officers on horse- 
back with the silver oar of the Admiralty jurisdiction borne 
before him. He left Newgate at half past nine and reached 
the scaffold at eleven, the sailors taunting him as he went. 
After execution he was hung in chains in Galleons Reach. 
26 Marcu.—The brutal and mysterious murder of Frau 
Hartman, wife of an excise officer in Eldagson, 
in Hanover, brought about a tragic miscarriage of justice. 
Two men, Ziegenmayer, a baker, and Busse, a mason, were 
condemned to death for the crime. The former, in despair, 
hanged himself in his cell. The punishment of the latter was 
commuted to life imprisonment. Then, in the following year, 
a similar attack was made on a retired captain and his wife. 
A man named Bruns was arrested, and after investigation, 
he was tried on the 26th March, 1856, for the Eldagson murder 
and convicted. After protracted formalities the unfortunate 
Busse was finally set free. 
27 Marcu.—On the 27th March, 1835, an accomplished 
murderess was condemned to death at Mayence. 
In 1825, she had poisoned her uncle, in 1826, her mother, in 
1830, her father, in 1831, her husband and her three daughters, 
aged two, five and ten years respectively, and finally, in 1833, 
the husband of her employer. She would never have been 
suspected had not a dreadful spectre, as she averred, so terrified 
her that she had confessed. 
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THE WEEK’sS PERSONALITY. 


Success at the Bar is the most unpredictable of achieve- 
ments. Edward Carson stepped straight from Irish triumphs 
to English triumphs. James Campbell of the Leinster Circuit, 
whom their countrymen had regarded as his equal, had no 
such good fortune. In Ireland almost the whole population 
of an assize town would press to the court in an effort to hear 
him cross-examine. In England the vigour of his style and 
of his speeches presented too violent a contrast to the con- 
versational methods of the English Bar, so that he failed to 
gain the ear of judges and juries. Yet, personally, he had the 
best of assets, a dignified and noble presence, an evident, 
straightforward candour, a truly sincere kindheartedness, as 
well as a simple and unaffected piety. If he did not reap 
English rewards, in Ireland he rose as he should. In 1916, 
be became Chief Justice and a baronet, and in 1918 he was 
appointed Lord Chancellor, retiring in 1921 with a peerage as 
Lord Glenavy. His portrait hangs in the hall of Gray’s Inn, 
where he was called to the English Bar, and where he sat in 
amity at the bench table with Tim Healy and Lord Birkenhead, 


FATHER AND SON. 

The courts have recently witnessed two instances of 
courtesies between father and son. In one, a learned judge 
presiding at the Old Bailey had occasion to observe that 


counsel had conducted a case “with moderation and 
humanity,” the counsel being his own able offspring. In the 


other case, a learned junior appearing (successfully as the 
event proved) for an appellant in the Court of Appeal 
emphasised the very great advantage enjoyed by the respon- 
dents in the K.C. who represented them—his father. In a 
profession where heredity so often asserts itself, sometimes 
unto the second and third generations, it is a wonder that 
such pleasant little encounters do not occur more frequently. 
There was once a case in which a father and son were opposed 
to each other, when the young man set about so vigorously 
refuting his parent’s arguments that the old gentleman, with 
all the outraged dignity of Victorian authority, commanded 
him to sit down, demanding how he dare use such words to 
his poor old father. What is more, the son did sit down 
till the judge himself commanded him to rise. 


An Opp RIVALRY. 


A strange situation arose towards the impecunious end of 
the great Serjeant Ballantyne’s life between him and his son 
Walter, also a member of the Bar. They had been briefed 
together to represent a lovely young widow whose beauty 
had caused an exceedingly wealthy old gentleman so far to 
forget her very humble origins as to marry her and leave her 
a life interest in his fortune. The relatives, of course, disputed 
the will, but the elder Ballantyne so vigorously exerted himself 
on his client’s behalf that an advantageous settlement was 
arrived at whereby she obtained the absolute ownership of a 
very large sum. As the case proceeded the Serjeant had 
become mere and more convinced that Heaven had sent him 
a charming romance and a way of escape from his financial 
embarrassments, and he had practically reached the point 
of a proposal when, opening his newspaper one morning, he 
was thunderstruck to see that his son had forestalled him 
and had made himself the husband of the charming client. 
Moreover, adding insult to so grave an injury, the unnatural 
child steadfastly refused to relieve the pecuniary necessities 
of his unhappy parent. 





At a meeting of the Council of the Magistrates’ Association 
a cheque was presented to Sir Cecil Bigwood by the chairman, 
Sir Edward Marlay Samson, K.C., on behalf of the Council, 
to mark their appreciation of the recent bestowal on Sir Cecil 
of the honour of Knighthood. Sir Cecil Bigwood announced 
that he proposed to pay in the cheque to the Sir Robert 
Wallace Probation Trust. 


‘ 








Notes of Cases. 
Judicial Committee of the Privy Council. 


The King v. Henri Jalbert and Another. The Attorney- 
General of Quebec v. The King and Another 


Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Wright, Lord Maugham. 
17th January, 1938. 


CaNnADA — QuEBEC — NaviGABLE River — ForEsHORE — 
Rieuts oF OwNER—PvuBLic HaArpour. 


Appeal from a decision of the Supreme Court of Canada. 


The respondent, Jalbert, a timber merchant, was the owner 
of a small plot of foreshore at Chicoutimi on the Saguenay 
River, and accordingly a riparian proprietor with a right of 
access to the river. In 1907 he was granted by the Province 
of Quebec title to the piece of foreshore in front of his land, 
where he was carrying on his timber business. He built on 
the beach a jetty which was convenient for unloading timber. 
He complained that the Crown, acting through its statutory 
agent, the Chicoutimi Harbour Commission, had without 
expropriation proceedings unlawfully taken possession of his 
beach lot and deprived him of access to the river for purposes 
of certain harbour improvements. The respondent filed a 
petition of right in the Exchequer Court of Canada against the 
Crown, claiming damages. The respondent, the Attorney- 
General for the Province of Quebec, intervened as garant 
or warrantor of the respondent Jalbert’s title, alleging that 
the beach lot did not in 1867 form any part of a public harbour. 
The Saguenay is a navigable river. By the British North 
America Act, it was provided : “ Provincial public works and 
property to be the property of Canada... 2. Public 
harbours,” the material date being that of confederation, 
namely, 1867. There was no evidence that any part of the 
foreshore, which included the plot in question, apart from the 
three private wharves, was used for purposes of loading or 
unloading vessels or barges or for any purposes of navigation 
except that people crossing the river in small boats might land 
or embark at any convenient place, and no evidence of 
general user but only of isolated cases. There was also 
no evidence that the beach lot was ever made use of in any way. 
Angers, J., in the Exchequer Court, found that Chicoutimi 
was, in 1867, a public harbour, and held that thereby the plea 
of the appellant was established. The Supreme Court held 
that the real question was whether the actual piece of foreshore 
was a constituent or integral part of a public harbour; they 
decided that there was no evidence that it was and on that 
ground allowed the appeal. 

Lorp Wricut, giving the judgment of the Board, 
said that their lordships agreed with his decision and 
the reasons on which it was based. A precise or exhaustive 
definition of the words “public harbour” used in the 
schedule to s. 108, would not seem to be possible when 
the diversity of possible conditions was realised; and 
no substantial help was to be derived from definitions or 
discussions to be found in Sir Matthew Hale’s “ De Portibus 
Maris.” The cases actually decided under the statute 
embodied some guiding limitations and rules, and afforded 
some illustrations which were of value in considering the 
present case. His lordship referred to A.-G. of Canada v. 
A.-G. for Ontario, Quebec and Nova Scotia [1898] A.C. 700, 
at p. 712; A.-G. for British Columbia v. Canadian Pacific 
Railway [1906] A.C. 204, at p. 209; A.-G. for Canada v. 
Ritchie Contracting and Supply Co. [1919] A.C. 999, at p. 1004 ; 
and The King v. A.-G. of Ontario and Forrest [1934] 8.C.R. 133. 
[t was clear from those decisions that if a particular piece of 
the foreshore was in question the issue was not decided by 
determining whether the harbour was a public harbour, 
but by considering whether, even if there were a public harbour 


within the ambit of which the piece of foreshore was, the latter 
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had been actually used as a place of public access for the loading 
or unloading of ships or similar harbour purposes at the 
material time. That was a question of fact, not to be con- 
cluded by general consideration, such as whether or not there 
were public works upon it. Having reviewed the relevant 
facts, his lordship said that the appellant did not produce 
any evidence to justify the conclusion that the beach lot was 
at or before 1867 ever a place of public access for any purpose 
of loading or unloading vessels. The appeal should therefore 
be dismissed. The Attorney-General of the Province of 
Quebec, had taken an independent appeal by special leave 
against that part of the order of the Supreme Court which 
made no order with respect to his intervention and appeal. 
The Supreme Court, in effect, held that the intervention was 
misconceived. Counsel had strenuously contended that, 
under the Exchequer Court Act and under the general rules 
and orders of the Exchequer Court of Canada, the intervention 
was competent and proper. Their lordships, however, saw 
no reason to differ from the conclusion reached in the Supreme 
Court. The cross-appeal should be dismissed. 

CounsEL: Cyril Radcliffe, K.C., and L. A. Pouliot, K.C., 
for the Crown ; G. Monette, K.C., J. Gagné, K.C., and A. Talbot, 
for the respondents. 

Soricirors : Charles Russell & Co. ; Lawrence Jones & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


House of Lords. 
The *“Cristina.”’ 

Lord Atkin, Lord Thankerton, Lord Macmillan, Lord Wright» 
and Lord Maugham. 2nd March, 1938. 
SuHrpPpINGC—ForREIGN VESSEL REQUISITIONED BY ForEIGN 

GOVERNMENT WHILE LyinG at British Port—ARREST 

AT INSTANCE OF SHIPOWNER—JURISDICTION OF CouRTS. 

Appeal by the plaintiffs, the owners of the “ Cristina,” 
from a decision of the Court of Appeal. 


In July, 1937, the Spanish Republican Government 
requisitioned the “ Cristina,” registered at Bilbao, but then 
lying at Cardiff, and the shipowners issued a writ in the 
British Admiralty Court, claiming the possession of their 
vessel. The Spanish Government then moved to set aside 
the writs and all subsequent proceedings, on the ground that, 
at the time the writs were issued, the vessel was the property 
of the Government of Spain, a recognised foreign independent 
State, and that that State declined to sanction the institution 
of the proceedings in the court. The Spanish Government 
alleged that, at the time of the issue of the writs, the vessels 
“were in the possession of the Spanish Government by its 
duly authorised agents; that the Spanish Republican 
Government had a right to the possession” of the vessel ; 
and that the action impleaded a foreign Sovereign—namely, 
the Government of Spain. Bucknill, J., found that the 
Spanish Government’s requisition was based on a decree 
promulgated in the Spanish Gazette at Valencia, and held 
that it was impossible for the court to exercise jurisdiction, 
and that the writ and warrant of arrest must be set aside. 
The Court of Appeal held that the case was covered by 
The Jupiter [1924] P. 236, and dismissed the owners’ appeal. 

Lorp ATKIN said that the foundation for the application to 
set aside the writ and arrest the ship was to be found in two 
propositions of international law engrafted into our domestic 
law which seemed to be beyond dispute. The first was that 
the courts of a country would not implead a foreign Sovereign 
against his will, whether the proceedings involved process 
against his person or sought to recover from him specific 
property or damages. The second was that they would not 
by their process, whether the Sovereign was a party to the 
proceedings or not, seize or detain property which was his 
or of which he was in possession or control. In this country 
it was well settled that this second principle applied both 
to property only used for the commercial purposes of the 





Sovereign and to his personal private property. It seemed 
clear that, in a simple case of a writ im rem issued by the 
Admiralty Court here in a claim for collision damage against 
the owners of a public ship of a sovereign State, in which the 
ship was arrested, both principles were broken. The Sovereign 
was impleaded and his property was seized. On the facts, 
he (his lordship) came to the conclusion that, when the 
plaintiffs issued a writ in which they constituted as defendants 
the steamship or vessel ‘“ Cristina’ and all persons claiming 
an interest therein, they were directly impleading the Spanish 
Government, whom they knew to be the only persons 
interested in the “‘ Cristina’ other than themselves, and 
from whom they desired that possession should be taken 
after it was adjudged to them. The second point seemed to 
him, if possible, to be clearer. It was well established that 
the court would not arrest a ship which was under the control 
of a Sovereign by reason of requisition: The Broadmayne 
[1916] P. 64; The Messicano (1916), 32 T.L.R. 319; The 
Crimdon (1918), 35 T.L.R. 81. But the present case was not 
one of control for public purposes, but of actual possession 
for public purposes. It was indistinguishable from The Gagara 
[1919] P. 95, which in the Court of Appeal was decided solely 
on the ground that the ship was in the actual possession of a 
foreign Sovereign—namely, the State of Estonia. The courts 
of our country would not allow their process to be used 
against such a ship and the arrest could not be maintained. 
The appeal must be dismissed. 

Lorp THANKERTON, Lorp MacmiLian, Lorp Wricut, and 
Lorp MavuGHamM agreed. 

CounseL: H. U. Willink, K.C., H. G. Willmer, and V. R. 
Idelson, for the shipowners; G. St. C. Pilcher, K.C., Owen 
Bateson, and John Forster, for the Spanish Government. 

Soxicrrors: Ince, Roscoe, Wilson & Glover ; Petch & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 
Hopgood v. Willan and Others. 


Greer, Slesser and Clauson, L.JJ. 
4th March, 1938. 


PRACTICE—JUDGMENT AGAINST SEVERAL JOINT TORTFEASORS 
—APPEAL BY ONE—NOTICE SERVED ON ALL DEFENDANTS 
—ApprEaL Dismissep—Costs. 


The plaintiff brought an action under the Fatal Accidents 
Acts, 1846 to 1908, and the Law Reform (Miscellaneous 
Provisions) Act, 1934, in respect of the death of her husband 
in January, 1937, as a result of a road accident in which 
there were involved the motor-car, in which he was a passenger, 
and two motor-lorries. The driver of the motor-car was also 
killed, and his administrator and administratrix were made 
defendants, as well as the two companies owning the respective 
lorries. Swift, J., gave judgment for the plaintiff for £1,579 
damages, holding that the drivers of the motor-car and of 
each of the lorries were negligent. One of the companies 
appealed, serving notice of appeal on all the other defendants. 
The Court of Appeal dismissed the appeal and the other 
defendants asked that they should be given their costs of the 
appeal. 

Greer, L.J., said that the other defendants had been 
properly served with notice of the appeal and made parties 
thereto, since they would have been interested, had the 
result been different, in the making of an order similar to that 
in Bullock v. London General Omnibus Co. [1907] 1 K.B. 264, 
or one under the Law Reform (Miscellaneous Provisions) 
Act, 1934, with regard to contribution. Therefore, they were 
entitled to their costs. 

CounsEL: Sharp, K.C., and Armstrong-Jones ; J. Pugh ; 
Fox-Andrews and R. Knight ; Humphrey Edmunds and 
Manningham-Buller. 

Soricrrors : Stanley & Co. ; Carpenters ; W.S. Eastbyrn ; 
Barlow, Lyde & Gilbert. 


[Reported by Francis H. CowPzr, Esq., Barrister-at-Law.) 
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Wyndham v. Jackson. 


Greer, Slesser and Clauson, L.JJ. 
9th March, 1938. 


PracticE—CHANCERY AcTION—MATTER REFERRED TO 
MASsTER—ADJUDICATION ON Pornt NoT COVERED BY 
REFERENCE—PartTIES’ CoNSENT—WHETHER EQUIVALENT 
TO AWARD BY ARBITRATOR. 

Appeal from a decision of Goddard, J. (81 Sou. J. 717). 


Certain disputes having arisen between the plaintiff and 
the defendant, who were interested in a theatrical production, 
the plaintiff issued a writ in the Chancery Division claiming 
an account of profits and payment of money alleged to be 
due to her. Farwell, J., ordered an account to be taken 
and the matter went before a Master. A dispute having 
emerged on a point not covered by the order, the Master, 
at the request of the parties, dealt with it, eventually giving a 
certificate that £91 14s. 4d. was due to the plaintiff. The 
defendant having taken out a summons to discharge or vary 
the certificate, Farwell, J., declined to consider it on the 
ground that the Master had no power to consider matters 
not strictly within the ambit of the original order. He 
stated that he regarded the certificate as a nullity, and, 
though the plaintiff wished him to deal with the summons, 
he dismissed it, giving the plaintiff costs. There was no 
appeal from that decision. The plaintiff then took out a 
summons to enforce the certificate asking for an order for 
payment. Luxmoore, J., on hearing of the order of Farwell, J., 
dismissed the summons, ordering the plaintiff to pay the costs. 
The plaintiff then commenced an action in the King’s Bench 
Division claiming to recover the amount certified, on the 
ground that the certificate could be regarded as an award 
of an arbirtator pursuant to an oral submission by both 
parties. Goddard, J., gave judgment for the plaintiff. 

GREER, L.J., allowing the defendant’s appeal, said that 
there was never any agreement between the parties that the 
Master’s decision should be binding and that there should be 
no opportunity to take the matter back to the Chancery 
judge. The action before Goddard, J., should have failed. 

CouNnsEL: Busse ; Gallop. 

Soxticrrors: Samuel Tonkin, Booth & 
Son & L. A. Hart. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Co. : 


Lazarus, 


Walsh v. George'Kemp Lid. 
Greer, Slesser and Clauson, L.JJ. 14th March, 1938. 


Practice — Inrant PuarmntirrF — DamaGEs AWARDED — 
DEFENDANT'S APPEAL—SETTLEMENT—APPROVAL—R.S.C. 
Ord. XXII, r. 14. 


In July, 1937, judgment for £500 damages for personal 
injuries was entered in favour of an infant plaintiff, suing by 
her next friend, by du Parcq, J. The defendants appealed, 
but before the hearing of the appeal a settlement was arranged 
whereby they were to pay £400 damages and all costs. Charles, 
J., approved the settlement under Ord. XXII, r. 14. The 
defendants now asked that the appeal should stand out as 
money had been paid into Willesden County Court, and there 
might be a difficulty in getting it out if the appeal were 
dismissed. 

GREER, L.J., said that as soon as the appeal was entered 
the Court of Appeal had seisin of the matter and so application 
must be made to it to obtain its approval of the settlement 
made on the infant’s behalf. 

THE Court subsequently approved the settlement and the 
appeal was dismissed on terms. 

CounsEL : Manningham-Buller, for the appellants ; Moresby 
- for the respondent. 

Soricrrors : James Turner & Son; J. F. W. Harrison. 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 





i [1925] A.C. 112). 


Banco de Bilbao v. Rey. 
Greer, MacKinnon and Clauson, L.JJ. 17th March, 1938. 


INTERNATIONAL Law—Civit War IN Foreign Country— 
Bank Havinc Heap Orrick THEREIN—PURPORTED 
DisMISSAL OF MANAGER OF LonpDoN Brancu—Con- 
FLICTING Decrees oF de facto and de jure GOVERN- 
MENTS—EFFECT. 

Appeal from a decision of Lewis, J. 


The Banco de Bilbao was a Spanish banking company, 
having their head office at Bilbao. The London branch was 
managed by the defendants. In December, 1936, Spain was 
in a state of civil war between the forces of the Government 
of General Franco and those of the Republican Government, 
with which sided the autonomous Basque Government seated 
at Bilbao. The Basque Government in that month issued a 
decree providing for the appointment of directors of banks 
domiciled in its territory. In January, 1937, an order 
purporting to be made under that decree declared twelve 
persons selected as directors of the Banco de Bilbao. In 
March, 1937, one Albisu, acting with the authority of the new 
board, produced to the defendants a document purporting 
to cancel their authority as managers and another document 
purporting to appoint him manager. The defendants having 
refused to resign the management, the Banco de Bilbao 
commenced this action to effect their removal. Lewis, J., 
dismissed the action, holding that the decrees of the Basque 
Government were invalid in Spanish law, that Albisu had not 
authority to take charge of the property and affairs of the 
London branch, and that the defendants had. The plaintiffs 
appealed. After the decision of Lewis, J., events occurred 
which the Court of Appeal was asked to take into considera- 
tion. On the 19th June, 1937, the forces of General Franco’s 
Government occupied Bilbao, A few days previously the 
new board had left the bank’s offices there, removing its 
documents, which they eventually took to Barcelona, in the 
territory of the Republican Government. It appeared, 
from a letter addressed in February, 1938, by the Foreign 
Office to the solicitors in the case, that the Government set up 
by General Franco in Bilbao was recognised by His Majesty’s 
Government as the government which exercised de facto 
administrative control there. It was not disputed that that 
control had been exercised since its capture. His Majesty’s 
Government nevertheless recognised the Republican Govern- 
ment as the de jure government of the whole of Spain, including 
the territory occupied by General Franco’s Government. 
In December, 1937, a meeting of shareholders, convened by 
the original board, passed comprehensive resolutions 
repudiating the authority of the solicitors acting in these 
proceedings and confirming the defendants’ authority to 
represent the bank in London. Two days later General 
Franco’s Government issued a decree the purport of which 
was to modify any change in the legal domicile of such companies 
as the Banco de Bilbao as it stood at the outbreak of the 
Civil War. The decree was to operate retrospectively from 
that date. In the Court of Appeal the plaintiffs relied on 
certain legislation of the Republican Government subsequently 
to the fall of Bilbao as being effective to ratify the decrees of the 
Basque Government and make them good according to 
Spanish law so that Albisu should be treated as the authorised 
emissary of the new board as a legally constituted board. 

CLauson, L.J., delivering the judgment of the court 
dismissing the appeal, said that the question what body of 
directors had thie legal right of representing the Banco de 
Bilbao, a commercial entity organised under the laws pre- 
vailing in Bilbao and having its corporate home in Bilbao, 
must depend, in the first place, on the articles under which the 
bank was constituted. The interpretation of the articles 
must be governed by the lez loci contractus (Russian Commercial 
and Industrial Bank v. Comtoir d’Escompte de Mulhouse 
That was the law from time to time 
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prevailing in the place where the corporate home was set up. 
The question here was as to the government whose laws 
regulated the bank in such a matter. The answer must be 
the laws of the government of the territory in which Bilbao 
was situated. Should the question arise what government 
must be recognised by the court as the government of that 
territory, that must be resolved by a statement made by 
His Majesty to the court through the appropriate channel. 
The only question open to argument arose from the fact that 
His Majesty’s Government recognised the Republican Govern- 
ment as the de jure government of the area in which Bilbao 
is situated. This question was settled by Luther v. Sagor 
[1921] 3 K.B. 532, White, Child and Beney, Ltd. v. Eagle, 
Star & British Dominions Insurance Co., 127 L.T. 571, and 
Bank of Ethiopia v. National Bank of Egypt (1937] Ch. 513. 
The court was bound to treat the acts of the government 
recognised by His Majesty’s Government as the de facto 
government of the area in question, which could not be 
impugned as the acts of a usurping government, and conversely 
the court must treat the acts of a rival government claiming 
jurisdiction over the same area, even if recognised by His 
Majesty’s Government as the de jure government of that area, 
as a mere nullity and as matters which could not be taken 
into account in any way in His Majesty’s Courts. No 
regard could be paid for the present purpose to the legislation 
of the Republican Government, which, during the material 
period, could not be treated as the government of the area 
in which Bilbao was situated. 
CounsEL: Miller, K.C., and de Ferrars ; 
Hastings, K.C., and V. Holmes. 
Soricrrors: Petch & Co.; John Bailey & Co. 
[Reported by FRANcIs H. CowPer, Esq., Barrister-at-Law.] 


Sir Patrick 


Joseph Eva Ltd. v. Reeves. 


Greene, M.R., Scott and MacKinnon, L.JJ. 
18th March, 1938. 


Moror VEHICLE—Roap Trarric—Cross Roaps CONTROLLED 
BY Lights—Duty or DRIVERS. 


Appeal from a decision of Greaves-Lord, J. 


On the 11th July, 1936, a police motor car driven by one 
Reeves was travelling north along St. George’s Road in London 
and a van belonging to Joseph Eva Limited was travelling 
east along Lambeth Road. The junction of these roads was 
controlled by traffic lights which at the material time had 
signalled the traffic in Lambeth Road to stop and the traftic 
in St. George’s Road to proceed. While the police car was 
crossing the road junction a collision occurred between it and 
the van. Both vehicles were damaged and Reeves was injured. 
The van owners and the police driver brought actions against 
each other which were consolidated. Greaves-Lord, J., 
awarded damages to Reeves, holding that the other driver 
was negligent and that he was not. 

GREENE, M.R., dismissing the appeal of the van owners, 
said that their case was that Reeves had been negligent, in 
that though the light was in his favour it was his duty on 
entering the crossing to proceed at such a pace as would 
enable him to avoid a collision with any vehicle entering the 
crossing from the west along Lambeth Road, and that he owed 
this duty to the appellants though their van had passed the 
light when it was showing red. By the Traffic Signs (Size, 
Colour and Type) Provisional Regulations, 1933, reg. 28 (i), 
the red signal was to be taken as prohibiting vehicular traffic 
to proceed beyond the stop line till the green signal was shown. 
By reg. 28 (iii) the green signal was to be taken to indicate 
that vehicular traffic might pass it and proceed straight on 
or to left and right with due regard to the safety of other road 
users. The appellants’ driver acted in breach of reg. 28 (i). 
Reeves was entitled to assume that traffic approaching the 
crossing from the west would obey the statutory regula tions 
and was not bound to provide for the case of an east-b ound 





vehicle entering the crossing in disobedience to the light. 
That did not mean that if he had noticed the van in time it 
would not have been his duty to take all reasonable steps 
to avoid colliding with it though its driver was acting im 
breach of the regulations, but he did not see it and was under 
no obligation to assume the possibility of its presence. It had 
been said that by placing himself in such a position among 
other traffic that his vision was obscured Reeves had been 
guilty of negligence in depriving himself of the possibility of 
seeing traffic entering the crossing from the west. But as 
he was under no duty to traffic entering the crossing in 
disobedience to the red light he was not negligent. It had 
been suggested that Reeves had broken the Highway Code in 
overtaking other traffic at the cross roads. Where traffic 
at cross roads was not regulated by lights or by the police 
that regulation was a canon of good driving, since overtaking 


at unregulated cross roads involved risk to other traffic. But 
the matter was different at regulated cross roads. The 


effect of reg. 28 was to give traffic in whose favour the lights 
were showing the monopoly of the crossing. Vehicles in the 
stream released by the green light proceeded on that basis. 
Faster vehicles overtook slower vehicles on their near side. 
That regularly happened at every controlled crossing, and 
if it were a breach of the Highway Code the code was being 
broken at every moment of the day. An overtaking vehicle 
in such circumstances must have due regard to traffic coming 
in the opposite direction and to the possibility that vehicles 
in the stream might wish to turn to right or left into the road 
across which the stream was proceeding. 

Scorr and MacKinnon, L.JJ., agreed. 

CounsEL: Sir William Jowitt, K.C., Samuels, K.C., and 
Armstrong-Jones ; J. Morris, K.C., and Fox-Andrews. 

Sonicrtors: L. Bingham & Co. ; Ponsford & Devenish. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Appeals from County Courts. 


Conroy v. Thomas Wilkinson & Sons Ltd. 


Slesser and Scott, L.JJ., and Farwell, J. 
10th February, 1938. 


CoMPENSATION—INDUSTRIAL DiskASE—CLAIM 
BY WorKMAN—ADVERSE DeEcISION OF CERTIFYING 
SuRGEON—APPLICATION FOR MeEpicaL RrereREE—MADE 
THROUGH APPROVED Society—Ovr or TimE—-WHETHER 
Goop Caus—E SHowN FoR’ ExtTENSION—WORKMEN’S 
CompENsATION Act, 1925 (15 & 16 Geo. 5, c. 84), s. 43 (1)— 
MepicaL REFEREES Recuations, 1932 (S.R. & O., 1932, 
No. 960), reg. 25. 


Appeal from Sheffield County Court. 


A workman having applied to the certifying surgeon under 
the Workmen’s Compensation Act, 1925, s. 43 (1), for a 
certificate that he was suffering from an industrial disease 
within the Act, the surgeon on the 3rd March, 1937, certified 
that he was not satisfied that he was so suffering. On the 
18th March (i.e., beyond the period of ten days fixed by the 
Medical Referees Regulations, 1932, reg. 25, for so doing) 
an application for reference of the case to a medical referee 
under s. 43 (1) (f) was made on his behalf to the county 
court registrar by an approved society to which he belonged. 
Together with two copies of the application, the society 
enclosed two copies of the certificate of the certifying surgeon 
(noting that it was “ received at this office on the 13th March, 
1937”) and two copies each of a certificate issued by the 
workman’s own doctor on the 10th February, 1937, and of 
the report of the regional medical officer dated the 11th 
March, 1937. The registrar, treating the application as one 
for an extension of time, allowed the extension and referred 
the matter to a medical referee, who reversed the decision of 
the certifying surgeon. His Honour Judge Essenhigh made 
an award in favour of the workman. 


WORKMEN’S 
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Sresser, L.J., allowing the employers’ appeal, said that 
the workman, who had not applied for a medical referee 
within ten days of the certificate, as required by reg. 25 of 
the Regulations, relied on the proviso thereto that it should 
be within the discretion of the registrar “‘on good cause 
shown ” to extend the time by not more than seven days. 
The registrar was entitled to treat the society’s letter of the 
18th March as an application to extend the time, but the 
workman failed to show “‘ good cause” for an exercise of 
discretion. The letter said that the certificate was only 
“received at this office on the 13th March, 1937.” Had the 
court been considering whether the society had excuse for 
delay that might have been material, but it was the workman 
who had to show “good cause.” The society had also 
enclosed a report of a regional medical officer dated the 
llth March, 1937, supporting the view which the workman 
wished the medical referee to consider. Under reg. 26 of the 
Regulations, material might be put before the medical referee 
which was not before the certifying surgeon, and the medical 
referee might consider further medical reports. No reason 
had been shown why that report was not obtained before the 
llth March, and, even so, that was within the ten days 
prescribed which did not elapse till the 13th March. 

Scort, L.J., and FarweE tt, J., agreed. 

CounsEL: Beney ; Sellers, K.C., and J. Crichton. 

Soxicitors: Barlow, Lyde & Gilbert ; Gasquet, Metcalfe 
& Walton, for E. R. Hoskinson, of Liverpool. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Day v. Davies. 
Slesser, Scott and Clauson, L.JJ. 
24th February, 1938. 
Distress—BatLirr—Norice to Dersror—DISTRAINT ON 

SPECIFIED CHATTELS AT PREMISES—AGREEMENT WITH 

Destror—“ WaLkinc PossEssion ”—UNDERTAKING TO 

Pay Costs—WHETHER StatuTORY CHARGES RECOVERABLE 

BY Bartirr—Distrress (Costs) Act, 1817 (57 Geo. III, 

c. 93), ss. 1, 2—DistREss ror RENT Russ, 1920 (S.R. & O., 

1920, No. 1712). 

Appeal from Birmingham County Court. 

On the 30th April, 1937, the defendant, a certified bailiff, 
gave notice to the plaintiff and his wife that he had that 
day distrained their several goods and chattels set out in the 
schedule to the notice in their dwelling-house, specified, for 
£5 10s. arrears of rent. On the same day, the plaintiff entered 
into an agreement with the defendant as follows: “In 
consideration of you holding possession . . . under distraint 
for rent, please do not leave man in possession, but holding 
walking possession and I will pay all costs being for my 
convenience.” The defendant never put a man in possession, 
but visited the premises for a few minutes on each of five 
days in accordance with the method known as walking 
possession, charging 6s. on the first day and each of the five 
subsequent days, that being the charge prescribed for a man 
in possession. The plaintiff having brought an action to 
recover the sums so paid, His Honour Judge Dale gave 
judgment in his favour The point whether the plaintiff 
could recover the money so paid even if he were right in his 
contention that the defendant had not been entitled to the 
payment was not argued. 

Stesser, L.J., dismissing the defendant’s appeal, referred 
to the Distress for Rent Act, 1737, s. 10, the Distress (Costs) 
Act, 1817, s. 1, the Distress (Costs) Act, 1827, the Law of 
Distress (Amendment) Act, 1888, s. 8 (2), the Distress for 
Rent Rules, 1920, r. 22, Appendix II, Scale II, para. 2, 
Walker v. Retter [1911] 1 K.B. 1103, Lumsden v. Bennett 
[1898] 2 K.B., at pp. 179, 185, 186, and Robson v. Biggar 
[1907] 1 K.B. 690. His lordship said that once it was deter- 
mined that all the acts in the constructive “ walking 
possession ’’ were acts done in the course of the distress or 





the carrying of it into effect, or acts done in relation to 
levying the distress, no charges might be made other than 
those provided in Appendix IT of the 1920 Rules. There 
being in fact no man in possession within the meaning of 
that provision there was no power to charge, but on the 
contrary, a direct prohibition. The Act of 1817, s. 2, 
supported this view. In this case the charge was for an act 
‘not really done” and was, therefore, unlawful. As to reliance 
on any special agreement, where a prohibition under a statute 
was absolute, it could not be waived by the party for whose 
benefit the prohibition was made: Bisgood v. Henderson’s 
Transvaal E-xtates, Ltd. [1908] 1 Ch. 743. If an act were 
prohibited, it could not be the subject of a valid contract : 
Cowan v. Milbourn, L.R. 2 Ex., at p. 236. No special agree- 
ment as to charges for an act of distress other than those 
charges permitted by the legislature or the rules could be 
made. The agreement relied on to justify a charge for 
“ walking possession ’’ could not be enforced. 

Scott and Ciauson, L.JJ., agreed. 

CounsEL: H. Burt ; Horner. 

Soticirors: R. H. King & Co., for T. W. Walthall & 
Pritchard, of Birmingham; Church, Rendell, Bird & Co., 
for Springthorpe, Holeroft & Bishop, of Birmingham. 

{Reported by Fraixcts H. Cowper, Esq., Barrister-at-Lavv.} 


High Court—Chancery Division. 
Darlow v. Sparks. 
Bennett, J. 22nd March, 1938. 


Girt — Donatio Mortis Causa—Savines CERTIFICATES — 
WHETHER CAPABLE OF FORMING SuBJECT OF Donatio. 


The plaintiff, being residuary legatee under the will of his 
wife, who died in 1935, claimed a declaration that certain 
War Savings Certificates and National Savings Certificates 
formed part of the residuary estate and had been wrongfully 
transferred by the executor to her father, to whom she 
had handed them on her death-bed. Subject to the question 
whether they were capable of forming the subject of a donatio 
mortis causa, Bennett, J., had held on the evidence that she 
had effectively given them to him. 

BENNETT, J., in giving judgment, said that the certificates 
were substantially indistinguishable from deposits in the Post 
Office Savings Bank which had been held the subject of a good 
donatio mortis causa and handed to the donee by giving him 
the Post Office Savings Bank book (In re Weston [1902] 
1 Ch. 680). These certificates were the subject of a good 
donatio mortis causa. 

CouNsEL: Gallop ; Winterbotham. 

Soxicrrors : Waller, Neale & Houlston, for Marsh & Ferri- 
man, of Worthing; Vizard, Oldham, Crowder & Cash, for 
Parker, Bangor-Jones & Palmer, of Worthing. 

[Reported by Francois H. Cowpsr, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Long v. G. F. Kirk & Co. Ltd. 


Lord Hewart, C.J., Branson and Humphreys, JJ. 
lith January, 1938. 


Factory — E.ectricaL Conpuctor — Leaps — FAuLty 
INSULATION—OFFENCE—REGULATIONS FOR THE GENERA- 
TION, TRANSFORMATION, DISTRIBUTION AND USE _ OF 
EvLectrRicaL Enerey (S.R. & O., 1908, No. 1312), reg. 2— 
Burtpine Recutations (S.R. & O., 1926, No. 738), reg. 45. 


Appeal by case stated from a decision of Oldham justices. 


The respondent company were carrying out reconstruction 
work to a theatre which, in the circumstances, constituted 
a building in course of construction, and was a factory 
within the meaning of s. 105 of the Factory and Workshops 
Act, 1901. The respondents were the occupiers within the 
meaning of the same section. One, Furlong, was one of a 
gang of men employed by the respondents. They were 
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working by an acetylene flare of which the light was weak. 
Furlong, who had no authority to handle electrical apparatus 
in the building, fetched an electric hand-lamp which was 
on the premises. It was connected with the electric system 
by a pair of leads sixty-five feet in length leading to an 
adaptor inserted in a pendant lampholder two floors above. 
Furlong was found holding the leads, with a length of the leads 
wound round his left hand, and had been electrocuted. The 
leads had previously been used on similar work elsewhere, 
and passed by the local electricity department. The 
respondents’ foreman had from time to time examined the 
leads and patched them where necessary. The last examina- 
tion took place some seven hours before the accident. He 
said that they were then in proper order. After the accident 
the leads were found to have been repaired in sixteen places 
with insulating tape, and in one place with a piece of rag. 
Informations having been preferred against the respondents 
for offences under the Factory and Workshop Acts, it was 
contended for the appellant inter alia that the leads were an 
electrical conductor and were not so installed as to prevent 
danger to any person employed on the premises, or sufficiently 
covered with insulating material. By reg. 2 of the Regulations 
for the Generation, Transformation, Distribution and Use of 
Electrical Energy, 1908, * All conductors shall either be 
covered with insulating material, and further efficiently 
protected where necessary to prevent danger, or they shall 
be so placed as to prevent danger so far as is reasonably 
practicable.” By reg. 45 of the Building Regulations, 
1926, “*. . . all electrical apparatus and electrical conductors 
shall be so installed and protected as to prevent danger 
to any person employed.” The justices dismissed the 
informations. 

Lorp Hewart, C.J., said that Furlong was killed because 
he took hold of an electrical conductor which was not 
insulated. The requirements of the regulations were, as 
might be expected, imperative. “Covered with insulating 
material ’’ meant adequately covered with insulating material 
of such quality and thickness that there was no danger, 
not that there was what some people might think to be a 
moderate danger to some one else, but that there was no 
danger. In the present case, patches were put on the wire 
when the respondents’ foreman found it necessary to do so. 
The regulation of 1926 was equally imperative; it did not 
say “to modify or to render less probable or less grave,” 
but “to prevent.” The appeal must be allowed. 

Branson and Humpnureys, JJ., agreed. 

CounsEL: Valentine Holmes, for the appellant: John 
Maude, for the respondents. 

Soricirors: Treasury Solicitor; Mott & Parkes. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Mitchener v. Equitable Investment Co. Ltd. 
Lawrence, J. 14th January, 1938. 


MONEYLENDER—LOAN SECURED BY BILL oF SALE—MEmo- 
RANDUM .OF CoNTRACT—NO MENTION .OF POWER OF 
SEIZURE—WHETHER CONTRACT ENFORCEABLE—MONEY- 
LENDERS’ Act, 1927 (17 & 18 Geo. 5, c. 21), s. 6. 


Action tried by Lawrence, J., without a jury. 

The defendants, registered moneylenders, at the request 
of the plaintiff, lent him £110 in 1928, conditionally on his 
giving them a bill of sale on his furniture. The rate of 
interest specified worked out at about 40 per cent. The 
loan was to be repayable at the rate of £6 per month and 
the balance to be repayable at the end of twelve months. 
At the end of the first twelve months, the plaintiff was unable 
to pay the balance. The contract was then renewed, the 
balance outstanding forming part of the new loan of £110. 
The renewals were repeated annually until the plaintiff 
became in arrear with his monthly payments. The defendants 
having threatened to exercise their power of seizure under 
the bill of sale, the plaintiff brought this action claiming a 





declaration that the contracts were void and/or unenforce- 
able, as failing to comply with s. 6 of the Moneylenders 
Act, 1927, an injunction to restrain the defendants from 
enforcing the bill of sale by seizure and sale, and a taking of 
an account and reopening of the transactions on the ground 
of their being harsh and unconscionable. By s. 6 (2) of the 
Act, of 1927, the note or memorandum of the contract of 
loan must contain all the terms of the contract. 

LAWRENCE, J., said that the first ground on which the 
contracts were said to be unenforceable was that none of 
the memoranda of the contracts contained a statement as to 
the power of seizure and sale under the bills of sale. That 
was said to be an infringement of s. 6 (2) of the Moneylenders 
Act, 1927. Reliance was placed on the judgment of 
Branson, J., in Westrup v. Equitable Investment Company, 
Limited (unreported), in which he had held, following the 
view expressed by Scrutton, L.J., in Reading Trust, Limited 
v. Spero ({1930] 1 K.B. 492, at p. 505), that a contract similar 
to the contract in this case, of which the memorandum did 
not specify the power of seizure and sale under a bill of sale, 
infringed s. 6 of the Moneylenders Act, 1927, because it 
did not state that it contained an onerous term in the bill 
of sale, and that a mere reference to the fact that the loan 
was. secured by a bill of sale was not sufficient to comply 
with the statute. That decision had been followed by 
Lewis, J., in Stewart-Naylor v. London and Westminster 
Loan, ete., Company, Limited, decided on 20th December, 
1937 (unreported). It had been argued for the defendants 
that he (his lordship) was not bound by those decisions, and 
that he ought to hold the contracts in the present case good 
on the ground that the memorandum in each case stated 
that the loan was secured by a bill of sale, and that the 
Bills of Sale Acts provided that bills of sale should be in a 
certain statutory form, and that there could be no other 
power of sale except those specified in s. 7 of the Bills of 
Sale Act (1878) Amendment Act, 1882. In his judgment, 
that did not meet the point decided by Branson, J., because, 
although it was true that a person, who saw and had a copy 
of a memorandum which stated that the loan was secured 
by a bill of sale, would know, if he knew the law, as he was 
bound to know it, that no power of seizure other than under 
s. 7, could be incorporated in the contract, yet he would not 
know which of the powers referred to in s. 7 were incorporated. 
Those powers were most material for a borrower to know 
and it was an infringement of s. 6 of the Moneylenders Act, 
1927, not to specify in the memorandum the exact powers 
of seizure and sale which the-bill of sale referred to in the 
memorandum contained. In the present case, it was clear 
that in none of the memoranda of contract was there any 
particularisation of the power of seizure and sale contained 
in the bill of sale, and for that reason the contracts were 
unenforceable. His lordship also held that several of the 
contracts of loan were unenforceable because the memoranda 
in respect of them did not contain all the terms, and that the 
transactions must be regarded as being harsh and 
unconscionable. 

CounsEL: A. A. Pereira, for the plaintiff ; Douglas Potter 
(Cyril Salmon with him), for the defendants. 

Soricirors : Tudor & Rowe ; Hyam Davis. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.]} 


Court of Criminal Appeai 
R. v. Bernhard. 

Charles, Humphreys and du Pareq, JJ. 22nd March, 1938. 
CRIMINAL LAW—CHARGE OF DEMANDING MONEY WITH 

Menaces—HOoneEst BELIEF IN JUSTICE OF CLAIM—‘‘ CLAIM 

or Rieut ’—MErantnc—Larceny Act, 1916 (6 & 7 Geo. 5, 

c. 50), ss. 1, 30. 

Appeal from a conviction before Lord Hewart, C.J., at the 
Central Criminal Court. 
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The appellant, a Hungarian, was convicted of demanding 
money with menaces with intent to steal from the prosecutor 
(Mr. A’’). The prosecution alleged that the appellant had 
lived with Mr. A, a married man, as his mistress on the 
Continent, and that he had promised in August, 1937, to pay 
her £20 a month for twelve months, and paid four monthly 
instalments, but failed to pay the instalment due on Ist 
January, 1938 ; and that the appellant then came to England 
and demanded £160, the amount of the eight remaining 
payments, threatening that if Mr. A. did not pay her, she 
would send certain letters and photographs to his wife. The 
appellant stated, inter alia, that she had taken the advice of a 
Hungarian lawyer, and that, when she came to England, 
she believed that she was entitled to the £160. Lord Hewart, 
C.J., directed the jury that there could not be a claim of right, 
though there might be a claim of wrong, where the claim was 
one not maintainable in law, because it was based on an 
immoral consideration, and that in any event there could 
not have been a claim of right for more than £20, and that, 
on the admitted facts of the case, there could not be a claim 
of right. There might be a claim of wrong. By s. 1 of the 
Larceny Act, 1916, “For the purposes of this Act—(1) A 
person steals who . . . fraudulently and without a claim of 
right made in good faith, takes ... away anything... 
with intent . . . permanently to deprive the owner thereof.” 
By s. 30 “‘ Every person who with menaces demands of any 
person anything . . . with intent to steal the same shall 
be guilty of felony .. .” 

CuaRLeEs, J., giving the judgment of the Court, said that 
they agreed with the view, which was implicit in the Lord 
Chief Justice’s direction to the jury, that the words “ with 
intent to steal” in s. 30 must be construed with reference 
to the definition contained in s. 1. The test was whether, if 
the money had been obtained, it would have been obtained 
in such circumstances that it could properly be said to have 
been stolen (see Reg. v. Walton, 9 Cox C.C. 268). It was as to 
the true construction of the words *‘ fraudulently and without 
a claim of right made in good faith ” that the court differed 
from the opinion of the Lord Chief Justice. If the matter 
were res integra, there would be much to be said for the view 
that the words “‘ claim of right ’ could not be read as includ- 
ing a claim which was unfounded in law. The court were, 
however, bound by a long series of decisions, one at least 
subsequent to the Larceny Act, 1916, to hold that that view 
was incorrect, and that a person had a claim of right within 
the meaning of the section if he was honestly asserting what 
he believed to be a lawful claim, even though it might be 
unfounded in law or in fact. The material words in s. 1 of the 
Larceny Act, 1916, were declaratory of the common law, and 
a long and unbroken chain of authority supported the 
proposition. Further, the court were of opinion that neither 
the nature of the consideration for the alleged bargain nor the 
evidence given as to the terms of that bargain, justified or 
supported the view that the appellant’s defence of a claim of 
right could not be maintained. The agreement sworn to by 
the prosecutor was not made for an immoral consideration, 
inasmuch as illicit relations between the parties had ceased, 
and their renewal was not contemplated, at the time when it 
was made. It was unenforceable only because of want of 
consideration. (His lordship referred to ‘‘ Leake on 
Contracts” (8th ed., at p. 585) and Key and Elphinstone’s 
“Precedents in Conveyancing” (11th ed., Vol. II, p. 568). 
In the present case the court were satisfied that there was 
sufficient evidence to justify a jury in finding that the appellant 
entertained an honest belief in her claim against the prosecutor. 
The appeal must be allowed, and the conviction quashed. 

CounsEL: J.C. Phipps, for the appellant ; G. G. Raphael, 
for the Crown. 

Soticitors: Registrar of Court of Criminal Appeal ; 


Director of Public Prosecutions. 
{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
[Nore.—Solicitors for appellant in the above case at the 


Central Criminal Court: Avram, Fairfield & Co.] 





Parliamentary News. 
Progress of Bills. 
House of Lords. 


Administration of Justice (Miscellaneous Provisions) Bill. 
In Committee. [23rd March. 
Cinematograph Films Bill. 
Read Third Time. [24th March. 
Dogs Act (1871) Amendment Bilk 
{17th March. 
[17th March. 


In Committee. 
Evidence Bill. 

[17th March. 
(23rd March. 


Read Third Time. 
[22nd March. 
Land Tax Commissioners Bill. 
Ministry of Health Provisional Order (Nuneaton Extension) 
Read First Time. 


Paisley Corporation (General Powers) Order Confirmation 


ill. 
Read Third Time. [22nd March. 
Rating and Valuation (Postponement of Valuations) Bill. 
Read First Time. [22nd March. 
Rickmansworth and Uxbridge Valley Water Bill. 
Read Third Time. {17th March. 
Saltburn and Marske-by-the-Sea Urban District Council Bill. 
Read Third Time. {22nd March. 
Solicitors Amendment (Scotland) Bill. 
Read First Time. 

Superannuation (Various Services) Bill. 
Read Third Time. 

Welsh Church (Amendment) Bill. 
Read Third Time. 





Food and Drugs Bill. 
Read First Time. 
Hairdressers Registration Bill. 
Second Reading negatived. 
Housing (Financial Provisions) Bill. 
Read Second Time. . 
Infanticide Bill. 
Read Second Time. [22nd March. 
Read First Time. [21st March. 
Lee Conservancy Bill. 
Read Third Time. {17th March. 
Ministry of Health Provisional Order (Bridgwater Extension) 
Bill. 
Read First Time. {18th March. 
Ministry of Health Provisional Order (Halifax) Bill. 
Read Third Time. (23rd March. 
Bill. 
Amendments reported. [23rd March. 
Ministry of Health Provisional Order (Scarborough) Bill. 
Read First Time. [22nd March. 
National Health Insurance (Amendment) Bill. 
Read Third Time. [22nd March. 
North-West Midlands Joint Electricity Authority Provisional 
Order Bill. 
[21st March. 





{17th March. 
[21st March. 
{17th March. 





House of Commons. 


Adelphi Estate Bill. 
Read Second Time. 
Aldridge Urban District Council Bill. 
Reported, with Amendments. 
Army and Air Force (Annual) Bill. 
Read First Time. [22nd March. 
Bangor Corporation Bill. 
Reported, with Amendments. (17th March. 
Bombay, Baroda and Central India Railway Bill. 
Read Third Time. [21st March. 
Children and Young Persons Act (1933) Amendment Bill 
(Changed to ‘‘ Children and Young Persons Bill ’’). 


[21st March. 
{17th March. 


- ee a ee 


Reported, with Amendments. [22nd March. | 
Consolidated Fund (No. 1) Bill. 
Read Second Time. [23rd March. I 
Divorce and Nullity of Marriage (Scotland) Bill. > 
Read Second Time. [22nd March. 
Glamorgan County Council Bill. ? 
Reported, without Amendment. [17th March. ( 
Housing (Financial Provisions) Bill. 
Read Third Time. [18th March. 
Land Tax Commissioners Bill. 
Read Third Time. [18th March. 
Lee Conservancy Bill. 
Read First Time. {17th March. 
Marriage Bill. 
Read Second Time. [22nd March. i 
Marriage (Scotland) Bill. ( 
Read First Time. [22nd March. tr 






Middlesex Hospital Bill. 
Read Second Time. 






[21st March. 
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a of Health Provisional Order (Bridgwater Extension) 


Read Third Time. [17th March. 
Ministry of Health Provisional Order (Scarborough) Bill. 

Read Third Time. [21st March. 
North West Midlands Joint Electricity Authority Provisional 

Order Bill. 

Read Third Time. {18th March. 
Public Meeting Act (1908) Amendment Bill. 

Read Second Time. [22nd March. 
Radcliffe, Farnworth and District Gas Bill. 

Reported, with Amendments. [17th March. 
Rating and Valuation (Postponement of Valuations) Bill. 

Read Third Time. [21st March. 
Registration of Still-Births (Scotland) Bill. 

Reported, with Amendment. [17th March. 
Rickmansworth and Uxbridge Valley Water Bill. 

Read First Time. [17th March. 
Welsh Church (Amendment) Bill. 


Read First Time. [17th March. 





Questions to Ministers. 


RENT RESTRICTIONS ACT. 

Colonel WEDGWoop asked the Minister of Health, with 
reference to the 1933 Rent Act, whether decontrol certificates 
can still be-applied for and granted, although the landlord 
did not avail himself of the Act when it came into force, 
and without any notice of the decontrol being given to the 
sitting tenant ? 

Sir K. Woop: It is still open to a landlord to apply to 
the courts for permission to make a late registration on the 
grounds that there was reasonable excuse for the failure to 
register within the proper time. In the Bill now before 
Parliament it is proposed that no further certificates per- 
mitting the registration of class C houses should be issued 
after the expiration of three months from the passing of the 
Bill. [21st March. 








Societies. 


United Law Society. 


A meeting of the United Law Society was held in the 
Middle Temple Common Room on- Monday, 21st March— 
Mr. R. E. Ball in the chair. Mr. D. L. Taylor proposed ‘* That 
in the opinion of this House it is better to be a common lawyer 
than an equity lawyer.’’ Miss B. Bicknell opposed, and there 
also spoke Miss C. Colwill and Messrs. G. C. Raffety, P. Proud, 
D. G. J. Millington, O. T. Hill and R. J. Kent and Mr. Taylor 
replied. The motion was lost by five votes. 





The Union Society of London. 


A meeting of the Society was held at the Middle Temple 
Common Room on Wednesday, the 23rd March, the President 
(Mr. D. W. Dobson) being in the chair. Mr. C. R. Hurle- 
Hobbs proposed the motion: ‘‘ That this House deplores the 
absence of a united opposition to the National Government.”’ 
Mr. W. R. Starkey opposed and Mr. Kenneth Ingram, 
Mr. Maxwell Morris, Mr. Walter Stewart, Mr. Eric Moses, 
Mr. Melville Buckland, Mr. Paul Baker and Mr. D. C. 
Thompson also spoke. Mr. Hurle-Hobbs replied. Upon 
division the motion was carried by three votes. 





Law Students’ Debating Society. 


At a meeting of the Society held at The Law sae 
Court Room on Tuesday, 22nd March (Chairman, Mr. Q. I 
Hurst), the subject for debate was: ‘ That this ess 
refuses to keep fit.’”” Mr. D. H. McMullen opened in the 
affirmative. Mr. M. C. Green opened in the negative. The 
following members also spoke : Messrs. L. E. Long, R. Langley 
Mitchell, H. Shadtler, J. M. Shaw, G. Maurice, R. Ryland 
(visitor), K. Elphinstone, G. Roberts, H. F. MacMaster, 
{. J. Dowding and A. T. Wilson. The opener having replied, 
the motion was lost by one vote. There were twenty 
members and six visitors present. 





The Hardwicke Society. 


A meeting of the Society was held on Friday, 18th March, 
in the Middle Temple Common Room, the President, Mr. 
G. E. Llewellyn Thomas, in the chair. Mr. Campbell Prosser 
moved: ‘‘ That an Intelligence Service is an essential and 








justifiable activity of the Defence Forces of any Country.” 
Mr. T. F. Southall opposed. There also spoke: Captain 
Von Rintelen, Mr. G. E. Crawford (Ex-President), Mr. P. A 
Picarda, Mr. G. Krikorian, Mr. A. C. Douglas, Mr. J. Reginald 
Jones, Mr. L. Caplan, Mr. Lewis Sturge (Hon. Treasurer), 
Dr. Regendanz and Mr. L. S. Weinstock. The hon. mover 
having waived his right of reply, the house divided, and the 
motion was carried by sixteen votes. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve that Sir SAMUEL 
Lowry PorTER, a Justice of the King’s Bench Division 
of the High Court of Justice, should be appointed a Lord of 
Appeal in Ordinary to fill the vacancy created by the 
appointment of Lord Maugham to be pen Chancellor. 
Sir Samuel Porter was called to the Bar by the Inner Temple 
in 1905, and took silk in 1925. He was raised to the Bench 
in 1934. 

The India Office announces that the King has been 
graciously pleased to approve that K. S. KRISHNA SWAMI 
AYYANGAR, at present Government Pleader, Madras, may be 
appointed a Puisne Judge of the High Court of Judicature 
at Madras in succession to Sir M. Venkatasubba Rao, with 
effect from 18th July, next. 

Mr. R. S. THACKER, Attorney-General of Fiji, has been 
appointed a Judge of the Supreme Court of Kenya. 
Mr. Thacker was called to the Bar by Gray’s Inn in 1913. 

The appointment is announced of Mr. H. R. Hong, 
Attorney-General, to be one of His Majesty’s counsel for 
Uganda. Mr. Hone was called to the Bar by the Middle 
Temple in 1924. 

Mr. P. S. RENNISON, deputy Town Clerk and Deputy 
Clerk of the Peace of Bolton, has been appointed Town 
Clerk of Swindon in succession to Mr. W. H. Bentley, who 
has been appointed Town Clerk of Paddington. Mr. Rennison 
was admitted a solicitor in 1928. 

Mr. RosBERT PRESTON, Deputy Town Clerk, has been 
appointed Town Clerk of Newport, Isle of Wight, as from 
Ist May. 

Mr. JAMES A. Barrb, Assistant Solicitor to the Carlisle 
Corporation, has been appointed Deputy Town Clerk of 
Carlisle, to fill the vacancy caused by the appointment of 
Mr. J. BELL as Town Clerk of Fleetwood. Mr. Baird was 
admitted a solicitor in 1935. 

Mr. C. F. THATCHER, LL.B., Solicitor, Plymouth, has been 
appointed Clerk to the Mountain Ash Urban District Council. 
Mr. Thatcher was admitted a solicitor in 1934. 





Notes. 


To fill the vacancy caused by the death of Mr. P. F. Nichols 
the directors of the Alliance Assurance Co. Limited, have 
appointed Mr. A. E. Welch, the Assistant Secretary, to be 
Secretary. 

There will be a meeting of the Gray’s Inn* Debating Society 
on Friday, the Ist April, at 8.30 p.m., in the South Common 
Room. Motion: ‘ That this Country should have no 
commitments in Europe.” 

The thirty-fifth annual general meeting of the Liverpool 
Law Clerks’ Society will be held in the Lecture Room, 
10, Cook Street, Liverpool, on Tuesday, 29th March, at 
6.15 p.m. prompt. The chair will be taken by the President, 
Mr. A. E. Frankland. 

A notice of the death on 16th March, at a London nursing 
home of Mr. Alexander Keenan, for forty-six years a faithful 
and valued clerk with the firm of Holmes, Son and Pott, 
of Capel House, New Broad Street, E.C., and their predecessors, 
appeared in The Times last Monday. 

The next examinations of the London Association of 
Certified Accountants will be held on 7th, 8th and 9th June, 
in Belfast, Birmingham, Bristol, Cardiff, Cork, Dublin, 
Edinburgh, Glasgow, Hull, Leeds, Liverpool, London, 
Manchester, Newcastle-on-Tyne, Nottingham, Plymouth and 
Sheffield. Women are eligible under the Association’s 
regulations to qualify as certified accountants upon the same 
terms and conditions as are applicable to men. Particulars 
and forms are obtainable at the offices of the Association, 
50, Bedford Square, London, W.C.1. 
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A sessional evening meeting of the members 
Auctioneers’ and Estate Agents’ Institute will be held at 
29, Lincoln’s Inn Fields, W.C.2, on Thursday, 3lst March, 
at 7 p.m., when Mr. H. Mordaunt Rogers (Past-President) 
will deliver a paper in the form of a lantern lecture, 
‘*The Making of a Connoisseur,’ 
of Pictures : Pitfalls and Probie ms. 


AND ADMIR. ALTY DIVISION. 
( DIVORCE.) 
PRACTICE NOTE. 
When a child is the subject of an order for custody made in 
the Probate Division, the Court or a properly interested party 
may give written notice to the Passport Office that a Passport 


PROBATE, DIV ORC E 


should not be issued in respect of such child, for the purpose of | 
taking it out of the jurisdiction of the Court, without leave of 
Unless such written notice has been received, the | 


the Court. 
Passport Office will not inquire as to the existence of such an 
order for custody. 

A copy of the notice must be filed in the Divorce Registry. 

This practice will come into operation upon April Ist, 1938. 

Dated the 24th day of March, 1938. 
H. F. O. Norbury, 
Senior Registrar. 

NoTE.—It will still be necessary for a party to whom the 
custody of a child has been granted to apply to the Court for 
leave to take the child out of the jurisdiction, as heretofore, 
but in cases where it is desired to take a child out of the 
jurisdiction, periodically, for visits of short duration, such as 
school holidays, application may in future be made for an 
order to cover more than one such visit on filing a consent 
signed by both spouses or their solicitors. 





The Solicitors’ Law Stationery Society, Limited. 

The report of The Solicitors’ Law Stationery Society, 
Limited, states that sales for the year 1937 were slightly 
in excess of those in 1936, and the profit for the year, after 
making provision for liability for National Defence Contribu- 
tion, amounted to £63,871, against £70,143 in 1936. The 
available balance amounts to £76,252, and the directors 
recommend that a dividend of 15 per cent., less income tax, 
be paid for the year, on account of which an interim dividend 
of 4 per cent. was paid on 19th October last. 

As the dividend exceeds 3 per cent., a bonus is distributable 
under the articles of association amongst solicitors whose 
accounts with the Society during the year exceeded £50. 
A bonus is also payable to the staff under the profit-sharing 
scheme. 

The dividend and bonuses absorb the sum of £62,901, 
and out of the balance the directors propose to add £1,000 
to the Women’s Pension Reserve, leaving £12,351 to be carried 
forward. 

The annual meeting will be held at 102-7 Fetter 
E.C.4, on Tuesday, 29th March, at 12.30 p.m. 


Lane, 








Court Papers. 


Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 
Grove II. 


Emercency AprEaL Court Mr. Justice Mr. Justice 


of the | 


entitled | 
’ Part 17, The Appraisement ; 


la 2407 
Consols 24% .. 


' London County 


DarTE. 


Mar. 28 
» 29 
» 30 
” 3l 

April 1 

2 


Date. 


Mar. 28 
» 29 
» 30 
a ae 

April : 


Rota. 


Mr. 
Hicks Beach 
Andrews 
Jones 
Aitchie 
Blaker 
More 
Grovr II. 
Mr. Justice 
FARWELL. 


Non-Witness. 


Mr. 

Andrews 
Jones 
Ritchie 
Blaker 

More 

Hicks Beach 


No. 1. 


Mr. 

Ritchie 
Blaker 

More 

Hicks Beach 
Andrews 
Jones 


Mr. Justice 
BENNETT. 
Witness. 
Part I. 
Mr. 
* Jones 
*Ritchie 
*Blaker 
*More 
*Hicks Beach 
Andrews 


CLAUSON. 
Witness. 
Part II. 
Mr. 
*Hicks Beach 
* Andrews 
* Jones 
*Ritchie 
*Blaker 
More 
Grovp I. 
Mr. JUSTICE 
CROSSMAN. 
Witness. 
Part II. 
Mr. 
Ritchie 
Blaker 
More 
Hicks Beach 
Andrews 
Jones 


LuxMOORE. 
Witness. 
Part I. 

Mr. 

*More 

*Hicks Beach 

* Andrews 
Jones 
Ritchie 
Blaker 


Mr. Justice 
Smmonps. 
Non- Witness. 


Mr. 

Blaker 

More 

Hicks Beach 
Andrews 
Jones 

Ritchie 


"* The Registrar will be in Chambers on these days, and also on the 
days when the Court is not sitting. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 7th April 1938. 


| Middle | ¢ Approxi- 

Div. | Price | lmate Yield 

Months. | (23 Mar.) | with 
1938. | redemption 








ENGLISH GOVERNMENT ow | 
Consols 4% 1957 or after... * o- com 


i) 
a 


OC ho =» mh O o>] NOBAAM KK AMIAwWO1C- 


of 


_ 


War Loan 33% 1952 or after 
Funding 4% Loan 1960-90 ... 
Funding 3% Loan 1959-69 ... 
Funding 2¢% Loan 1952-57... 
Funding 24% Loan 1956-61 ... 
Victory 4% Loan Av. life 22 years ... 
Conversion 5% Loan 1944-64 
Conversion 44% Loan 1940-44 
Conversion 34% Loan 1961 or after 
Conversion 3% Loan 1948-53 
Conversion 2497 Loan 1944-49 
Local Loans 3% Stock 1912 or after 
Bank Stock - 
Guaranteed 239% Stock (Irish Land 

Act) 1933 or after ... JJ 
Guaranteed 3% Stock < (Irish Land 

Acts) 1939 or after .. 
India 44% 1950-55 
India 34% 1931 or after 
India 3% 1948 or after ; ... JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 

Australia (Commonw’th) 392 1955-58 

*Canada 4% 1953-58 ‘a - 
*Natal 3% 1929-49 ... 

New South Wales 33% 1930- 50 

New Zealand 3% 1945 i 

Nigeria 4% 1963 oe 

Queensland 34% 1950-70 

*South Africa 34% 1953-78 ... 

Victoria 34% 1929-49 a 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940-60 
*Essex County 34% 1952-72 
Leeds 3% 1927 or after 
Liverpool 34% Redeemable by agree- 

ment with holders or by purchase... JAJO 
London County 23% Consolidated 

Stock after 1920 at option of Corp. MJSD 
3% Consolidated 

Stock after 1920 at option of Corp. wa 
Manchester 3% 1941 or after ae 
Metropolitan Consd. 24% 1920-49 . * MISD 
Metropolitan Water Board 3% “ A ” 

1963-2003... : 

Do. do. 3% “B” 1934- 2003 

Do. do. 3% “E” 1953-73 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70... .. MN 
Nottingham 3% Irredeemable . MN 
Sheffield Corp. 34% 1968... . dd 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture . 

Gt. Western Rly. 44% Debenture ... 

Gt. Western Rly. 5% Debenture 1293 

Gt. Western Rly. 5% Rent Charge ... 1264 

Gt. Western Rly. 5% Cons. Guaranteed 1243 

Gt. Western Rly. 5% Preference 1133 

Southern Rly. 4% Debenture i 106 

Southern Rly. 4% Red. Deb. 1962-67 107 

Southern Rly. 5% Guaranteed . 1244 

Southern Rly. 5% Preference 1123 
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"© Not available to Trustees o over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the ease of other Stocks, as at the latest date. 








